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Focu.sing on only 2025: While a snapshot of the annualized costs in the year 2025 is illustrative, 
it does not provide the public with a fizil utiderstanding of the likely costs of the prograrn and 
when these costs tnight peak. Nonattaintrtent designations will be made irr 2017 and wiil be 
based on nearly-ctn-rent air quality conditions (i.e., ozone levels in the years 2014-2016). As a 
result, many tnore counties will likeiy be designated as nonattainntent in 2017 than the nine 
counties identif€ed by EPA as still being in nonattaitunient in 2025. Por example at 70 ppb, the 
higli eud of E,PA's p.roposed range, approximately 350 counties wou[d violate the lower standard 
based on ctlrrent ozone leveis. 4 Many of these counties and the sttrrounding areas wilt be forced 
to initiate expensive local source control programs beFore 2025, even though EPA estimates only 
9 counties will still fail the 70 ppb standard by 2025. This suggests that the costs estimated 
based only on 2025 conditions will omit costs and, in particular, will ornit costs that will occur in 
earlier years. We believe it would be useful for the public to see the projected costs and benefits 
in other years as well as the net present value costs ofthe fit11 progratn. 

tlnderestijnating the cost of unknoWn controls: One of the most itnportant assumptions used by 
EPA is the Agency's estin3ate for the cost of "unknown" controls. At 70 ppb, over 60 percent of 
the total costs of the prograni are based on the costs of unknowrt controls. At 65 ppb, this 
riumber jumps to t-oughly 75 pei•cent of the estimated total costs of the program.' Any 
assurnption regarding the costs of unknoxvn controis wiil clearly dominate the estirnate of total 
and annualized costs, and yet this is the niost uncertain value in EPA's cost analysis. 

As in past R1As, EpA rrtakes the assuzrtption that innovative strategies and new control options 
not known today will appear in the near future. The problems with this fundamental assumption 
should not be over •looked. Many counties in California, Texas, and New England have failed to 
meet the existing standards, despite decades of struggle. The fact these teclinologies are not yet 
known given strong incentives dating back to the 1970s raises iniportant questions regarding 
whether and how quickly these controls will be developed. 

EPA's draft RiA not only assunies the teclmologies will quickly develop., but that they will cost 
no more on average than the costs of the nrore expensive emission controls being ernployed 
today. This is at odds with EPA's final RiA for the 2008 ozone standard review where EPA 
evaluated unknown controEs iEsing both fixed cost assumptions and a hybrid cost assumption tlrat 
allowed for gradual increases in costs overtime in line with standar •d marginal cost data. 
Unsurprisingly, the liybrid assumption yields higher cost estimates. In the r-tew draft RIA, EPA 
llas dropped the lrybrid cost analysis altogether, further lowering its cost estimates. 

Ignorrsag Inflatiott: EPA also lowers its fixed cost estitnates for unknoum controls in its new 
draft RIA (compared to the 2008 RIA) by assuniing the same fixed cost estimates for unknown 
controls but in $2011 drtllars rather than $2006 dollars. This sleight of hand lowers the assumed 
fixed costs by anotlier 10 percent or niore. 

4 EPA fact slleet, Ozone E3y the Nunibers, at 2 
5 RlA at 7A-7 and 7A-8
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Environment and Public Works Committee Hearing

"Oversight Hearing: Examining EPA's proposed carbon dioxide emissions rule from new,


modified, and existing power plants."

February 11, 2015


Follow-Up Questions for Written Submission to Administrator Janet McCabe 

Chairman Senator Inhofe: 

1. In 2013, four nuclear reactors prematurely closed. One of those reactors was the Kewaunee 
plant in Wisconsin. When EPA set the reduction target for Wisconsin, it did so based on 

electricity production in 2012, a year in which Kewaunee was still operating. 

a. This means Wisconsin will be forced to meet a more stringent target, correct? 

2. There are currently five nuclear reactors under construction, in Georgia, South Carolina and 
Tennessee. Since they are under construction, they clearly did NOT produce electricity in 

2012. However, the Congressional Research Service' found that EPA's plan "substantially 
lowers" the targets in those states to account for their investments in nuclear power, making 

their targets more stringent and harder to achieve. 

a. Did EPA similarly penalize states with wind projects under construction, assuming 
their existence in setting targets for those states, making those states' targets harder to 
achieve? 

b. Why does nuclear energy receive such arbitrary treatment? 

c. Shouldn't EPA treat hydropower, nuclear power, and other sources of zero-emission 

electricity the same? 

d. If states rely upon new reactors in their State Implementation Plans under the 
proposed rule, will EPA penalize the states if the NRC refuses to allow those reactors 

to begin operating? 

3. Economic modeling of climate legislation by EPA, EIA, and others has consistently shown 
that dramatic growth in nuclear energy is necessary to reduce carbon emissions and that 

constrained development of nuclear energy dramatically increases the costs of compliance. 
In fact, in 2008, EPA determined that 44 new reactors would be needed by 2025 to satisfy the 
requirements of S. 2191, known as the Lieberman-Warner bill. In 2009, EIA determined that 

' CRS, STATE CO2 EMISSION RATE GOALS IN EPA'S PROPOSED RULE FOR EXISTING POWER PLANTS, 14 (July 21, 
2014).



96 gigawatts of new nuclear capacity would be needed by 2030 under HR 2454, the 

Waxman-Markey bill. 

a. How many new reactor licenses are actively being reviewed by the NRC? 

b. How many new reactors, in addition to those currently under construction, are 
necessary to enable compliance under EPA's base case for the proposed rule? 

c. How does EPA plan to meet its carbon emission reductions without increasing the use 
of nuclear energy or even replacing the units that currently provide the bulk of our 

carbon-free electricity? 

4. For states that do not submit a state implementation plan, what mechanisms of enforcement 
will the EPA rely to impose a federal plan under the Clean Power Plan proposal? Please 
provide the statutory cite by which EPA will rely for each enforcement mechanism. Will 
EPA depend on 3 `d party environmental groups to file suits against the states to push 
enforcement? Would EPA make compliance with the Clean Air Act a requisite for federal 
permits? If so, what permits? 

5. In response to a question from Sen. Wicker about stranded assets, Acting Assistant 
Administrator McCabe testified that EPA is being careful "not to put plants in a position of 
stranding assets." Please explain what specific steps EPA has proposed -- or is 
contemplating -- to avoid stranding assets and investments existing facilities have made to 
comply with Clean Air Act and other environmental requirements. 

6. Acting Assistant Administrator McCabe also testified that EPA is working with state 
regulators to see whether there is flexibility "to provide a path" for avoiding stranding 
assets. Please identify which states you are working with on this issue, and describe the 
"potential paths" being discussed. 

7. Please provide a detailed explanation of the flexibility afforded to states by the Clean Air 
Act and EPA's 11 I(d) implementing regulations (40 C.F.R. part 60, subpart B) to grant 
variances to specific facilities allowing for different emission standards and longer 
compliance periods without increasing the burden on other facilities within the state. 

8. Please identify with specificity the factors, other than plant age, location, design, or 
remaining useful life, that states may consider under 40 C.F.R. 60.24(f)(3) in determining 
when a less stringent standard or final compliance time is "significantly more 
reasonable." Would the fact that a plant recently made significant capital expenditures to 
install pollution controls to comply with Clean Air Act programs qualify for relief under 40 
C.F.R. 60.24(f)(3)? lf so, under what circumstance? If not, why not? 
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9. In the preamble to the proposed Clean Power Plan, EPA states that "the flexibility provided 
in the state plan development process adequately allows for consideration of the remaining 
useful life of the affected facilities and other source-specific factors and, therefore, that 
separate application of the remaining useful life provision by states is unnecessary." In other 
words, EPA appears to be saying that because EPA has provided flexibility in state plans, 
states are prohibited from further consideration of remaining useful lives and other factors for 
facilities within their state. Please explain with specificity EPA's legal authority for limiting 
state flexibility in this way, including why such a restriction is not inconsistent with Clean 
Air Act section 11 1(d)(1), which provides that EPA "regulations ... shall permit the State in 
applying a standard of performance ... to take into consideration , among other factors, the 
remaining useful life of the existing source." (Emphasis added). 

10. EPA further provides in the preamble to the proposed rule that, `to the extent that a 
performance standard that a state may wish to adopt for affected EGUs raises facility-specific 
issues, the state is free to make adjustments to a particular facility's requirements on facility- 
specific grounds, so long as any such adjustments are reflected (along with any necessary 
conlpensating emission reductions) as part of the state's CAA section 111(d) plan 
submission." Please explain with specificity EPA's legal authority for conditioning states' 
variance authority in this way. Also, please explain how such a restriction is not inconsistent 
with CAA section 111(d) and would not restrict a state's flexibility to avoid stranding assets. 

Senator Booker: 

Nuclear power plants currently provide 60 percent of the nation's emissions-free power 
generation, and are especially important in states like New Jersey. Many of these existing 
power plants are under market pressures that could lead them to be replaced with emitting 
generation. The Clean Power Plan proposal attempts to address existing nuclear power by 
factoring six percent of emissions-free nuclear generation into each state's target. In most 
states, including New Jersey, this provides a negligible incentive to avoid replacing this 
generation with gas. 

a. What changes are the EPA exploring to ensure the Clean Power Plan strongly 
encourages states to maintain nuclear generation as a critical resource? 

After the Clean Power Plan is finalized this year, states will be able to comply with it by 
designing state-specific plans that are responsive to state and local needs. 

a. As states design their implementation plans, what flexibility will they have to 
support existing nuclear power beyond any mechanisms or crediting specifically 
included in the proposed rule? 

b. Will there be ways states can specifically encourage nuclear units to operate beyond 
their initial licensing periods, to the extent units can do so safely? 

3. 1 have heard concerns about unintended consequences that could arise from the Clean Power 
Plan as proposed. Specifically, the dramatic early reduction requirements proposed in the 
rule may render several coal plants uneconomic, and therefore encourage states to turn to the 
rapid deployment of new natural gas combined cycle generation to satisfy their energy



needs. Large amounts of new natural gas power plants have the potential to disincentivize 
construction of renewable and other clean energy technology for decades because states can 
comply with the Plan from the reduced carbon emissions from natural gas power plants. 
This has the potential to tilt the playing field in the power sector towards new natural gas 
fired power plant at the expense of renewable energy. 

a. Can the EPA avoid the potential prioritization of power from natural gas power 
plants and encourage states to adopt renewable and clean energy technology? 

b. Can you please provide me with an update on some of the modifications EPA is 
considering to ensure that the final Plan incentivizes the use of renewables to the 
maximum extent possible? 

4. Minority communities, including coinmunities of color, are disproportionately affected by 
pollution. With President Clinton's 1994 Executive Order 12898, and President Obama's 
continued support for that executive order, the environmental justice movement has grown 
in the past couple of decades. The EPA, with the Clean Power Plan, has a unique platform to 
tackle issues of environmental justice and equity. 

a. Is the EPA contemplating requiring states to consider the environmental justice 
impacts of their state implementation plans in order to comply with the Clean Power 
Plan? 

b. If not, why not? 
c. If so, will the EPA offer states guidance on ways to measure compliance for the 

environmental justice impacts of states' implementation plans? 

Senator Fischer: 

BUILDING BLOCK 1(COAL PLANT EFFICIENCY) 

During our discussion at the hearing regarding Building Block 1 and the achievable heat 
rate improvements at coal-fired plants, you stated that EPA's assumption in going into the 
proposal "was not that every single source would be able to achieve exactly the amount of 
reductions [you] identified in each building block ... [you] believed that some can do more 
in one area and some may choose to do less in other areas." In Nebraska, there are no 
coal-fired power plants that are capable of achieving a heat rate improvement of 6%. Did 
EPA receive public comment from any utilities or state departments of environmental 
quality that identified any plant of being able to achieve this rate improvement? Or a rate 
that is more than the target identified by EPA? 

• Do you acknowledge that EPA misused the Sargent & Lundy study in setting the heat rate 
improvement goals for Building Block 1? 

• Installation of additional pollution control equipment will degrade a unit's heat rate 
performance. Given that regulations such as MATS and Regional Haze are driving the 
installation of more control equipment on coal-fired units, what type of adjustments will 
be made in the rule to account for such EPA-driven degradations? 

BUILDING BLOCK 2(NATURAL GAS CC UTILIZATION)



Nebraska DEQ stated in its public comments that a 70% utilization rate at natural gas 
plants is neither sustainable, nor achievable. Nebraska does not have adequate natural gas 
supplies or pipeline infrastructure to sustain a 70% utilization rate of existing natural gas 
combined-cycle plants, particularly during colder months. 2 FERC memos indicate that 
last April, FERC's Office of Electric Reliability told EPA that its assumptions in building 
block 2 overestimated natural gas combined cycle capacity factors and that FERC "had 
doubts about the ability to expand the pipeline infrastructure as quickly as the emission 
targets implied." 3 Why didn't EPA go back and fix those assumptions based on FERC's 
feedback? 

BUILDING BLOCK 3 (RENEWABLES) 

• The Nebraska Department of Environmental Quality thinks that its "disingenuous" to 
require states to undertake measures that the EPA itself may not have the authority to 
implement. What authority does EPA or the Nebraska DEQ have to mandate renewables? 

INTERIM TARGETS 

ln December, I led a group of 23 Republican Senators in writing to EPA regarding key 
concerns with the proposed Clean Power Plan. Senator McCaskill led a parallel letter that 
was sent by a group of Democrat Senators raising the same concerns, including the 
unrealistic interim targets (known as the "2020 cliff '). The consequences of these front- 
loaded targets have been echoed by many stakeholders. Will you commit to removing 
these interim targets? 

RFS 

1) As you know, renewable fuels like ethanol and biodiesel are an important economic 
driver in my state. Unfortunately, the EPA has yet to release their yearly volumes for 
both 2014 and 2015. When do you plan to release this rule? Will it no longer contain 
methodology that artificially limits the market access of biofuels producers? 

Senator Sessions: 

1) In your written testimony, you state that if climate change is left unchecked, it will have 
"devastating impacts on the United States and the planet." You write further that "the 
costs of inaction are clear. We must act. That's why President Obama laid out a Climate 

Action Plan." 

Z Nebraska Department of Environmental Quality Comments on Clean Power Plan, Docket ID: EPA-HQ-OAR-2013- 
0602, page 4. 
3 Memo from Mike Bardee, FERC, re: Phone call on EPA's draft rule for GHG from existing power plants, made 
available to Congressman Whitfield as a response to Questions for the Record from FERC Chairman Cheryl LaFleur.



Does the United States Constitution authorize the executive branch to act unilaterally 
and impose regulatory mandates due to "inaction," or the absence of a valid 
authorization from Congress? 

b. Bjorn Lomborg—who testified before the Clean Air and Nuclear Safety 
Subcommittee last Congress—wrote in the Wall Street Journal earlier this month 
about studies which have showed that in recent years, there have been fewer 

droughts, decreased hurricane damage, and a rise in temperatures that is 90% less 
than what many climate models had predicted. Mr. Lomborg's July 2414 testimony 

to the Subcommittee also indicated that the cost of climate "inaction" by the end of 
the century is equivalent to an annual loss of GDP growth on the order of 0.02%. 

Given that recent temperature rises have been significantly less than what many 
climate models predicted, does it remain EPA's position that climate "inaction" will 

have "devastating impacts on the United States and the planet"? Does the agency 

agree or disagree with Mr. Lomborg's testimony regarding the minimal loss of GDP 

growth due to climate "inaction"? Please provide all information, data, and studies 
used to support EPA's conclusion. 

c. You are advocating dramatic action at great cost to the American people to avert 
"devastating impacts" of global warming. Before such costs are imposed on the 
people, it is essential that you lay out in detail the "devastating impacts on the United 
States" that EPA anticipates due to climate inaction. Please provide in detail these 
impacts as well as a timeline for when these impacts are expected to occur. 

d. 1f the latest and best available science demonstrates that the climate impacts projected 
by EPA are not occurring, or are less than anticipated, would the agency be willing to 
reconsider its climate action policy? 

2) EPA's Clean Power Plan is based in part on a"building block" which assumes states will 
achieve a 1.5% annual increase in demand-side energy efficiency. 

Please provide the provisions in the United States Constitution and Clean Air Act 
which authorize EPA to base its Clean Power Plan on consumers increasing their 
energy efficiency. How does EPA intend to implement this particular "building 
block"? 

b. Please provide the peer-reviewed or technical studies which EPA used to establish the 
"building block" for a 1.5% annual increase in demand-side efficiency.



To what extent did EPA account for population growth in establishing a"building 
block" whose purpose is to reduce aggregate demand on power plants? 

3) EPA claims that the Clean Power Plan's "timing flexibility" will allow municipally 
owned utilities and some electric cooperatives to "use both short-term dispatch strategies 
and longer-term capacity planning strategies to reduce GHG emissions." However, these 
providers often purchase power from dedicated units, sometimes crossing state lines, on 

long-term contracts. Long-term contracts in many circumstances yield the most reliable 

pricing. How does EPA reconcile the interim goals contained in the Clean Power Plan 
with the need of municipally owned utilities and some electric cooperatives to enter into 
long-term contracts in order to provide reliable pricing for their customers? 

4) During a recent taxpayer-funded trip to the Vatican, Administrator McCarthy indicated 
that it is important to look after the well-being of persons living in poverty. What has 
EPA done to evaluate the adverse wage and employment impacts that have fallen on 

middle-class workers? 

5) In recent years, the U.S. Army Corps of Engineers has proposed operational changes that 

would diminish the amount of hydropower available to communities in Alabama. Please 
explain how EPA's proposed carbon dioxide emissions rules account for Army Corps 

decisions which may adversely affect the ability of Alabama communities to rely on 
hydropower as a low-carbon source of energy. 

6) President Obama has stated that "we need to increase our supply of nuclear power," and 

that we should be "building a new generation of safe, clean nuclear power plants in this 
country." How many new reactors, in addition to those currently under construction, are 

necessary to enable compliance under EPA's base case for the proposed rule? 

7) In its 2012 decision remanding the Nuclear Regulatory Commission's Waste Confidence 

rule, the DC Circuit Court observed: 

"At this time, there is not even a prospective site for a repository, let alone 

progress toward the actual construction of one... The lack of progress on a 

permanent repository has caused considerable uncertainty regarding the 

environmental effects of temporary [spent nuclear fuelJ storage and the 
reasonableness of continuing to license and relicense nuclear reactors. 

The Administration's actions to shut down the Yucca Mountain program caused a federal 
court to question the reasonableness of licensing nuclear plants, triggering a two-year 
licensing moratorium at the NRC. The NRC has since revised its rule, which has once 
again been challenged by the NRDC, a proponent of the Clean Power Plan.



Given that nuclear energy generates nearly two-thirds of our nation's carbon-free 

electricity, how does EPA envision achieving carbon reductions if our largest source of 

carbon-free electricity is threatened based on the Administration's decision to illegally 
abandon the Yucca Mountain project? 

Senator Sullivan: 

1) Has the EPA conducted any analysis specific to Alaska that proves the Proposed Rule on 
existing plants can be reasonably implemented and would not impair electricity reliability 
in Alaska? Do you have modelling or cost information specific to Alaska? Do you have 
any analysis specific to Interior Alaska? Please provide all relevant data. 

2) How much flexibility is the EPA prepared to provide states if efficiency upgrades to 
power plants, building new generation sources, new or upgraded transmission lines or 
new natural gas pipelines are slowed down or stopped because of environmental reviews 
or litigation? 

3) Alaska's grid is quite limited, and most of our utilities are not interconnected. Also, 
Alaska is islanded, as we are not connected to the North American power grid. Does the 
Proposed Rule for existing plants contemplate this scenario? 

4) Alaska has a single transmission line north and south of Anchorage with limited 
transference capacity. One of the presumptions of EPAs "building blocks" is the notion 
that more efficient combined-cycle gas generation can be substituted for coal-fired 
generation. Will there be exceptions made for states where the grid does not allow the 
transfer of sufficient quantities of energy to replace local coal-fired generation? 

5) Currently, natural gas powered electricity generation is not available in Interior Alaska, 
and due to geographical challenges„ natural gas may not be an economical option for 
electricity generation in the near future. How much flexibility is EPA prepared to provide 
based on geographic challenges such as those faced in Interior Alaska? 

6) EPA's Legal Memorandum accompanying the Proposed Rule for existing plants states, 
"Central to our Best System of Emission Reduction (BSER) determination is the fact that 
the nation's electricity needs are being met, and have for many decades been met, 
through a grid formed by a network connecting groups of Electric Generating Units 
(EGUs) with each other and, ultimately, with the end users of electricity... Through the 
interconnected grid, fungible products—electricity and electricity services—are produced 
and delivered by a diverse group of EGUs operating in a coordinated fashion in response 
to end users' demand for electricity." How does this rationale apply to Alaska? Please 
explain. 

7) What consultation occurred with states during the rulemaking process? Were any State of 
Alaska offlcials involved in the drafting of the proposed rules? 
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8) Do you think the resources that will be spent in Alaska complying with the Proposed 
Rule on existing plants could be better spent helping our bush communities move away 
from expensive diesel generation and towards more cleaner and inexpensive options? 

9) Fairbanks is reliant on coal fired power. A recent University of Alaska study determined 
that coal fired technology is the only viable affordable option for Interior Alaska's 
electric generation. Fairbanks is also in a PM 2.5 nonattainment area. If our Interior coal 
plants shut down, or the rates increase even higher than they are already, more Fairbanks 
residents will begin heating their homes with wood stoves and further aggravate the PM 
2.5 issue. Have you given any thought to how the EPA will help mitigate the social and 
economic impacts on communities if these rules are finalized? Has the EPA conducted 
any analysis on unrelated consequences of this Proposed Rule on existing plants, such as 
the PM2.5 issue? 

Senator Vitter 

Focusing^on NRDC Relationship with EPA 
Under the Clean Air Act §307(d), EPA is required to post all written comments and documentary 
information received in the docket, including information obtained through emails, phone calls, 
and meetings with Agency officials. Documents obtained by the Committee pursuant to a 
request for communications regarding the ESPS and NSPS rules between EPA and NRDC reveal 
a significant amount of correspondence that EPA did not post to the rulemaking docket. While 
the requirement does grant the Agency discretion over what information is material to the rule, 
the fact more than a dozen phone calls and meetings on the rules were excluded from the docket 
raises questions over EPA's level of transparency in developing the rules. 

Ms. McCabe, as you are aware, I submitted requests for documents on these rules last 
Congress. While I understand the Agency is still producing documents to the Committee, 
a review of those in the Committee's possession reveal a pattern of frequent meetings and 
phone calls between EPA and NRDC. Not only am I concerned by the increased access 
NRDC had to EPA officials developing these rules, but there is a real concern over a 
number of ineetings and calls that EPA did not include in the rulemaking docket. Ms. 
McCabe, are you aware of such correspondence not being posted to the docket? Why do 
you think some correspondence with NRDC over others was excluded from the 
docket? Will you commit to correcting the docket? 

2. In one of the emails you released last fall as part of your investigation into EPA's 
relationship with NRDC. One email in particular is important given the fact that many 
states are just going to refuse to implement a rule they view as illegal and an 
inappropriate usurpation of power. 

ESPS requires states to submit a state implementation plan (SIP) for EPA's approval, which 
demonstrates how the state will meet emission goals. Under 1 I l(d), EPA has the authority to 
issue a federal implementation plan (FIP) for states that do not submit a SIP or submit an 
unsatisfactory SIP. While the EPA has said ESPS encourages state flexibility in developing 
SIPs, evidence suggests EPA is being disingenuous and is inclined to issue a backstop FIP. An 
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email obtained by the Committee reveals that the idea of a federal takeover of states through 
ESPS FIPs may have come from the NRDC. In the email, NRDC attorney Dave Hawkins 
advises senior EPA air official Joe Goffman how EPA can tamper with state compliance dates 
and issue backstop FIPs. 

Ms. McCabe, documents obtained by the Committee suggests that NRDC helped develop 
the Agency's strategy for issuing a model FIP to circumvent state implementation 
challenges. [SHOW POSTER] Specifically, in June 2013—before the rule was 
proposed—NRDC attorney Dave Hawkins advised senior EPA air official Joe Goffman, 
"as long as the compliance date for the FIP 111(d) emission limits is a few years after the 
SIP submission deadline, it appears that EPA can promulgate backstop FIP limits even in 
advance of the June 2016 SIP submission date." Why was NRDC providing such 
detailed advice to EPA before the rule was even proposed? Prior to the email, had EPA 
considered issuing a model FIP? Did NRDC's advice have any bearing on the model FIP 
EPA is currently developing? Is EPA in fact planning to issue its model FIP before the 
SIP deadline? 

4. Ms. McCabe, I think EPA is delusional if the agency believes there isn't going to be a 
serious problem with a number of states refusing to implement the ESPS and put forward 
a state implementation plan. Has EPA begun developing a litigation strategy with NRDC 
to force compliance or otherwise enter into settlement agreements? And has NRDC, 
which is perhaps America's largest environmental law firm, discussed options for NRDC 
to help pay for energy price increases. In other words, NRDC is worth hundreds of 
millions of dollars, if they're so comfortable increasing energy prices on America's poor 
and elderly have they discussed with you options for using some of their endowment to 
help the consumers they plan on hurting 

Sociat Cost of Carbon 

EPA's regulatory impact analysis for ESPS is primarily based on climate benefits derived from 
the convoluted 2013 social cost of carbon (SCC) estimates, as well as of course the PM benefits 
that EPA's now infamous fake CIA agent John Beale worked on. You have made several 
requests, along with other members of Congress, for information on the Interagency Working 
Group (IWG) that developed the estimates. None of the Administration's responses have been 
fully responsive to such requests. There is still zero transparency over who participated and the 
extent of their participation. 

Ms. McCabe, you may recall I previously asked whether or not you participated in the 
Interagency Working Group developing the social cost of carbon (SCC) estimates, and I 
know at that time your answer was no. I also know that despite Congressional requests 
for information, the SCC remains stuck in a black box. There is still zero 
transparency. And since we last spoke on this topic, the EPA proposed the ESPS—one 
of the most expansive and expensive regulations—which relies on climate benefits from 
the flawed and secretive SCC. That said, what was your role in developing the cost- 
benefit analysis for ESPS which relied on the SCC? Have you had any interaction with 
the SCC Interagency Working Group? Why have you not provided my office with the 
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names and titles of those officials under your supervision in the Office of Air Radiation 
that have participated in the Interagency Working Group? 

Technical Questions 

In his Presidential Memorandum directing the Agency to undergo this rulemaking 
process, President Obama explicitly directs EPA to take "into account other relevant 
environmental regulations and policies that affect the power sector" and to "tailor 
regulations and guidelines to reduce costs". In the event that a coal-fired power plant has 
invested hundreds of millions of dollars to comply with EPA rules such as the Mercury 
Air Toxics Standard and the Cross State Air Pollution Rule, how does EPA's Clean 
Power Plan ensure that such an entity will be able to meet its financial obligations due to 
these investments? 

2. Beyond achieving a certain level of efficiency gains, there are no commercially available 
technologies to reduce CO2 emissions from coal-fired power plants. According to EPA's 
regulatory impact analysis, the Clean Power Plan will increase electricity rates. For 
certain coal plants operating in organized electricity markets, this increased cost is likely 
to reduce plant production to the extent that alternative lower emitting sources of 
production are less expensive and hence will operate at higher utilization rates. Thus, the 
financial impact on the generating unit will be a combination of lower revenues 
associated with lower production and lower earnings associated with higher costs not 
being offset by higher sales revenues. As CO 2 emission standard compliance costs 
increase, reductions in production will increase. 

These increased costs will lead to different outcomes for certain coal-dominated entities, 
including rural electric cooperatives, municipals, and merchant power producers. Higher 
electricity costs will be either (1) borne directly by ratepayers, in the case of a 
cooperative or municipal; or (2) result in decreased financial operating margins, in the 
case of a generator dependent solely on the wholesale market for revenues. Do you agree 
with these conclusions? lf not, please explain why. Please further explain how EPA 
plans to address these disproportionate impacts, and how a state in a SIP would be 
allowed to deal with them. 

European Disaster Question 

1. Fortunately last congress we had some really great witnesses that were able to testify on 
the state of climate science, and the fact that our climate always has been and always will 
be changing, as well as to the impacts policies similar to what EPA is trying to implement 
have had on the citizens and economies of European countries that have adopted similar 
requirements. Can you provide for me your thoughts on how Germany, Spain, France 
and the U.K. have benefited from their global warming polices and energy mandates? 
Specifically, can you walk me through how the changes in energy prices have impacted 
the poor and elderly as well as the economies and investment in those countries? And of 
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Germany, Spain, France and the U.K., which ones do you think stand out as a good 
model for what EPA wants to do with the ESPS and regulating CO2? 

Science Ouestions 

1. Is carbon dioxide critical to the process of photosynthesis and life on earth? 

2. As EPA moves forward with regulating carbon dioxide will carbon dioxide be the 
first gas regulated under the Clean Air Act that humans exhale at a higher rate than 
they inhale? 

3. What percent of CO2 in the atmosphere is emitted by humans? 

4. In earth's geologic history is their evidence that CO2 in the atmosphere has been 
higher than it is today? 

5. In 2009 Al Gore predicted `The entire north polar ice cap will be gone in 5 years." 
Did this prediction come true? 

Stephen Schneider, who authored The Genesis Strategy, a 1976 book warning that 
global cooling risks posed a threat to humanity, later changed that view 180 degrees 
when he served as a lead author for important parts of three sequential IPCC reports. 
In an article published in Discover, he said: "On the one hand, as scientists we are 
ethically bound to the scientific method, on the other hand, we are not just scientists, 
but human beings as well. And like most people, we'd like to see the world a better 
place, which in this context translates into our working to reduce the risk of 
potentially disastrous climatic change. To do that, we need to get some broad-based 
support, to capture the public's imagination. That, of course, entails getting loads of 
media coverage. So we have to offer up scary scenarios, make simplified, dramatic 
statements, and make little mention of the doubts we might have. Each of us has to 
decide what the right balance is between being effective and being honest." Does 
EPA agree with these statements? 

7. Timothy Wirth, former U.S. Senator (D-CO) and former U.S. Undersecretary of State 
for global issues, at the first UN Earth Climate Summit Rio de Janeiro stated: "We 
have got to ride the global warming issue. Even if the theory of global warming is 
wrong, we will be doing the right thing in terms of economic policy and 
environmental policy." Does EPA agree with these statements? 

Speaking at the 2000 U.N. Conference on Climate Change in the Hague, former 
President Jacques Chirac of France explained why the IPCC's climate initiative 
supported a key Western European Kyoto Protocol objective: "For the first time, 
humanity is instituting a genuine instrument of global governance, one that should 
find a place within the World Environmental Organization which France and the 
European Union would like to see established." Does EPA support reaching a treaty 
in Paris so that there can be a"global governance" of U.S. economic policy? 
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On November 14, 2010, Ottmar Edenhofer, a U.N. IPCC Official, stated, "First of all, 
developed countries have basically expropriated the atmosphere of the world 
community. But one must say clearly that we redistribute de facto the world's wealth 
by climate policy. Obviously, the owners of coal and oil will not be enthusiastic about 
this. One has to free oneself from the illusion that international climate policy is 
environmental policy. This has almost nothing to do with environmental policy 
anymore..." Does EPA agree with these statements? 

10. Attorney David Sitarz, a key editor of the UN's Agenda 21 document, stated at the 
UN's 1992 Conference on Environment and Development in Brazil, "Effective  
execution of Agenda 21 will require a profound reorientation of all human society, 
unlike anything the world has ever experienced—a major shift in the priorities of both 
governments and individuals and an unprecedented redeployment of human and 
financial resources. This shift will demand that a concern for the environmental 
consequences of every human action be integrated into individual and collective 
decision-making at every level." Does EPA agree with these statements? 

Other 

Section l 11 of the Clean Air Act provides EPA the authority to regulate new and existing 
"stationary sources" which it defines under subsection (a) as "any building, structure, 
facility, or installation which emits or may emit any air pollutant". That seems pretty 
straight forward, and yet you propose a rule for existing sources that would force states to 
significantly increase renewable — which do not emit any air pollutants. What percent 
of the claimed reductions under your proposed rule does EPA anticipate will come from 
increases in renewable energy? Given the plain meaning of the statute, how can you set a 
standard that in essence relies on such an increase in renewable power — a non-emitting 
source of electricity not covered by Section 111? 

2. Section 111(d), the authority for the Clean Power Plan, 
regulates existing sources. However, your proposed rule seeks comment on including 
new sources in a state's 111(d) plan. What new sources do you think should be included 
in a state's plan for existing sources. Isn't it true that Section 1 11 has a separate 
subsection for the regulation of new sources under subsection (b) --- not (d). Why do 
you think you have the authority to regulate new sources under section 1 11(d)? 

Your proposed rule for NEW units would require CCS for new coal units despite the fact 
that CCS has not been adequately demonstrated and is not considered to be commercially 
viable. In fact a recent DOE authorized study just concluded in January that "CCS does 
not yet meet this best system of emission reduction (BSER) standard, because it has not 
yet been adequately demonstrated." (pg 103 
of http://insideepaclimate.com/sites!insideepaclinlate.c.om/liles/docunienl5/ian2015/epa20  
15_0144.pd1) What will happen to your existing plant rule if your new rule is overturned 
in Court? Do you believe you have the authority under Section 111 to issue an existing 
plant rule if your rule for new units is vacated? 
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4. There are many coal plants out there that have just spent millions of dollars to comply 
with the MATS rule. And yet, under your proposed rule, these units will likely be 
allowed to run only at very low capacity levels that make the units uneconomical. Has 
there ever been a major rule making by EPA where the standard was not based on 
specific control technologies but rather a limit on how often a unit can be run? Do you 
believe the CAA allows you to establish regulations that can force the closure of existing 
coal plants by establishing de-facto limits on how often they can run? 

5. If you are forced to issue a federal implementation plan, which entities do you have 
enforcement authority over in the context of this rule making? Do you believe EPA can 
enforce renewable energy targets or demand side management programs in a state that 
fails to submit an implementation plan? Does your authority extend to the states directly 
or just to the existing stationary sources as defined by the Clean Air Act? If your answer 
is that you are working through these issues now—how EPA can propose a rule without 
knowing the limits of its own regulatory authorities? 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

WASHINGTON, D.C. 20460

OFFICE OF

AIR AND RADIATION 

The Honorable James M. Inhofe 
Chairman 
Committee on Environment and Public Works 
United States Senate 
Washington, D.C. 20510 

Dear Mr. Chairman: 

Thank you for your letter of March 10, 2015, to U.S. Environmental Protection Agency Administrator 
Gina McCarthy, regarding the EPA's recent Ozone National Ambient Air Quality Standards (NAAQS) 
proposed rule. The Administrator asked that I respond on her behalf. 

As you know, the EPA sets the NAAQS to protect public health and the environment from six common 
pollutants, including ground-level ozone. The Clean Air Act requires the EPA to review these standards 
every five years to ensure that they arc sufficiently protective. On November 25, 2014, the EPA 
proposed to strengthen the NAAQS for ground-level ozone. based on extensive scientific evidence about 
ozone's effects. The proposed updates will improve public health protection. particularly for children, 
the elderly, and people of all ages who have lung diseases such as asthma. 

During each review there is an opportunity for the public to comment on proposed decisions. We will 
give your comments thoughtful consideration and have placed them in the docket. 

By law, the EPA cannot consider costs in setting the NAAQS. However, as required by Executive 
Orders 12866 and 13563, and guidance from the White House Office of Management and Budget, the 
EPA analyzes the benefits and costs of implementing the standards. Based on our analysis, the benefits 
of reducing smog-forming emissions outweigh the estimated costs. Ultimately, the costs of meeting the 
standards will be determined by the steps states decide to take in the future. Our estimates are illustrative 
and history shows that the costs are likely to be lower than we have projected. This is because much, if 
not all, of the pollution reductions needed to help states and communities meet these standards will he 
accomplished by existing and proposed federal programs. such as the Tier 3 standards for cleaner cars 
and gas, and the Cross State Air Pollution Rule. We will certainly consider your specific comments on 
these issues.
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Again, thank you for your letter. If you have further questions, please contact me or your staff may 
contact Kevin Bailey in the EPA's Office of Congressional and Intergovernmental Relations at 
bailev.kevini?&epa.gov or at (202) 564-2998.

Janet G. McCabe 
Acting Assistant Administrator
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Questions for the Record

Senate Environment and Public Works Committee


Oversight Hearing Titled: Examining EPA's Proposed Carbon Dioxide Emissions 

Rule for New, Modified, and Existing Power Plants 

Janet McCabe, Acting Assistant Administrator 

1. In 2013, four nuclear reactors prematurely closed. One of those reactors was the 
Kewaunee plant in Wisconsin. When EPA set the reduction target for Wisconsin, it 
did so based on electricity production in 2012, a year in which Kewaunee was still 
operating. 

a. This means Wisconsin will be forced to meet a more stringent target, correct? 

Nuclear power is part of an all-of-the-above, diverse energy mix and provides a reliable, 
base load source of low-carbon power. Nuclear energy can help the U.S. meet its goal to 
reduce carbon pollution and meet clean air standards. The EPA is currently reviewiig 
the more than 4.3 million comments received on the proposal, including comments 
about specific nuclear units and specific Electric Generating Units (EGUs), and will 
continue to consider this and other comments raised as we develop the requirements or 
the final Clean Power Plan. 

2. There are currently five nuclear reactors under construction, in Georgia, South Carolin 
and Tennessee. Since they are under construction, they clearly did NOT produce 
electricity in 2012. However, the Congressional Research Service found that EPA's 
plan 'substantially lowers" the targets in those states to account for their investments 
in nuclear power, making their targets more stringent and harder to achieve. 

a. Did EPA similarly penalize states with wind projects under construction, 
assuming their existence in setting targets for those states, making those statesi,' 
targets harder to achieve? 

b. Why does nuclear energy receive such arbitrary treatment? 

c. Shouldn't EPA treat hydropower, nuclear power, and other sources of zero-
emission electricity the same? 

d. If states rely upon new reactors in their State Implementation Plans under the 
proposed rule, will EPA penalize the states if the NRC refuses to allow those 
reactors to begin operating? 

Nuclear power is part of an all-of-the-above, diverse energy mix and provides a 
reliable, base load source of low-carbon power. Nuclear energy can help the U.S. met 
its goals to reduce carbon pollution and meet clean air standards. In the proposal, we 
requested comment on approaches to nuclear power, including considering five 
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under-construction nuclear units at three plants and providing an incentive to 
preserve nuclear power generation at existing plants across the country. Many 
commenters have provided information, including that they would like equitable 
treatment of the Best System of Emission Reduction (BSER) requirements across 
states and in particular would like similar treatment among the low- and zero-
emitting sources of power. We have engaged in outreach to numerous stakeholders 
about nuclear power, renewable energy, and other low- and zero-emitting sources o 
power to better understand issues raised in their comments and we are giving carefi 
consideration to all comments received as we develop the requirements for the final 
Clean Power Plan. 

3. Economic modeling of climate legislation by EPA, EIA, and others has consistently 
shown that dramatic growth in nuclear energy is necessary to reduce carbon emissions 
and that constrained development of nuclear energy dramatically increases the costs 
of compliance. If fact, in 2008, EPA determined that 44 new reactors would be needed 
by 2025 to satisfy the requirements of S. 2191, known as the Lieberman-Warner bill. 
In 2009, EIA determined that 96 gigawatts of new nuclear capacity would be needed 
by 2030 under HR 2454, the Waxman-Markey bill. 

a. How many new reactor licenses are actively being reviewed by the NRC? 

b. How many flyreactors, in addition to those currently under construction, 
are necessary to enable compliance under EPA's base case for the 
proposed rule? 

c. How does EPA plan to meet its carbon emission reductions without increasing 
use of nuclear energy or even replacing the units that currently provide the bul 
of our carbon-free electricity? 

Nuclear power is part of an all-of-the-above, diverse energy mix and provides a 
reliable, base load source of low-carbon power. The requirements of the proposed 
Clean Power Plan differ to a great extent from the elements that constituted both th 
Lieberman-Warner bill and the Waxman-Markey bill. In the Clean Power Plan 
proposal, we considered the impact of nuclear power as part of the energy mix for 
consideration of the proposed elements of the rule and requested public comment. 
The five nuclear units that commenced construction prior to issuance of the proposl 
were considered existing plants at the time of proposal and we have received several 
comments on this determination. New nuclear units were not projected or 
incorporated into the setting of the proposed BSER. 

The EPA also notes that the proposed Clean Power Plan builds on what states are 
already doing to reduce carbon pollution from existing power plants. The Clean Po er 
Plan empowers states to chart their own, customized path to meet their goals in a 
manner that is sensitive to each state's unique circumstances. We are aware of six 
applications for new licenses under active review at the Nuclear Regulatory 
Commission. In addition, we have met with Georgia, South Carolina, and Tennesse 
on several occasions to discuss the proposed requirements for facilities under 
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construction and we are giving careful consideration to all comments received as we 
develop the requirements for the final Clean Power Plan. 

4. For states that do not submit a state implementation plan, what mechanisms of 
enforcement will the EPA rely to impose a federal plan under the Clean Power Plan 
proposal? Please provide the statutory cite by whih EPA will rely for each 
enforcement mechanism. Will EPA depend on 3r party environmental groups to file 
suits against the states to push enforcement? Would EPA make compliance with the 
Clean Air Act a requisite for federal permits? If so, what permits? 

Under Section 111(d) the EPA is proposing a two-part process where the EPA sets 
state-specific goals to lower carbon pollution from power plants, and then the states 
must develop plans to meet those goals. States develop plans to meet their goals, but 
EPA is not prescribing a specific set of measures for states to put in their plans. This 
gives states flexibility. States will choose what measures, actions, and requirements t 
include in their plans, and demonstrate how these will result in the needed 
reductions. The Clean Air Act provides for EPA to write a federal plan if a state doe 
not put an approvable state plan in place. In response to requests from states and 
stakeholders since the proposed Clean Power Plan was issued, EPA announced in 
January 2015 that we will be starting the regulatory process to develop a rule that 
would set forth a proposed federal plan and could provide an example for states as 
they develop their own plans. EPA's strong preference remains for states to submit 
their own plans that are tailored to their specific needs and priorities. The agency 
expects to issue the proposed federal plan for public review and comment in summer 
2015. 

5. In response to a question from Sen. Wicker about stranded assets, Acting Assistant 
Administrator McCabe testified that EPA is being careful "not to put plants in a 
position of stranding assets." Please explain what specific steps EPA has proposed --
or is contemplating -- to avoid stranding assets and investments existing facilities hay 
made to comply with Clean Air Act and other environmental requirements. 

The EPA's proposed state goals do not impose specific requirements on any individ4al 
source. Instead, states have the flexibility to choose their own compliance pathways 
including avoiding stranded assets. Following publication of the proposed rule, EP4 
published a Notice of Data Availability 179 FR 64543, October 30, 2014] that providd 
additional information on certain issues that had been consistently raised by a divere 
set of stakeholders, including ideas about the glide path of emission reductions from 
2020-2029 and other topics that have been identified as potentially related to the 
remaining asset value of existing coal-fired generation. 

6. Acting Assistant Administrator McCabe also testified that EPA is working with 
state regulators to see whether there is flexibility "to provide a path" for avoiding 
stranding assets. Please identify which states you are working with on this issue, 
and describe the "potential paths" being discussed. 

The outreach to and response from the public on the Clean Power Plan has been 
unprecedented, including outreach to and feedback from stakeholders from all 50 
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states. More than 4.3 million comments have been submitted and EPA is examining 
and carefully considering all the issues raised in those comments. 

7. Please provide a detailed explanation of the flexibility afforded to states by the Clean 
Air Act and EPA's 111(d) implementing regulations (40 C.F.R. part 60, subpart B) 
to grant variances to specific facilities allowing for different emission standards and 
longer compliance periods without increasing the burden on other facilities within 
the state. 

The proposed Clean Power Plan builds on what states are already doing to reduce 
carbon pollution from existing power plants. It does not require that the states actully 
use each of the building blocks as they develop their plans for meeting the state goal. 
Instead, it empowers the states to chart their own, customized path to meet their go Is. 
Under the proposal, the states have a flexible compliance path that allows them to 
design plans sensitive to their needs, including requiring different standards from 
different individual sources. 

8. Please identify with specificity the factors, other than plant age, location, design, or 
remaining useful life, that states may consider under 40 C.F.R. 60.24(0(3) in 
determining when a less stringent standard or final compliance time is "significantly 
more reasonable." Would the fact that a plant recently made significant capital 
expenditures to install pollution controls to comply with Clean Air Act programs 
qualify for relief under 40 C.F.R. 60.24(0(3)? If so, under what circumstances? If 
not, why? 

The proposed Clean Power Plan builds on what states are already doing to reduce 
carbon pollution from existing power plants. It does not require that the states actully 
use each of the building blocks as they develop their plans for meeting the state goal. 
Instead, it empowers the states to chart their own, customized path to meet their goals. 
Under the proposal, the states have a flexible compliance path that allows them to 
design plans sensitive to their needs, including requiring different standards from 
different individual sources. 

9. In the preamble to the proposed Clean Power Plan, EPA states that "the flexibility 
provided in the state plan development process adequately allows for consideration of 
remaining useful life of the affected facilities and other source-specific factors and, 
therefore, that separate application of the remaining useful life provision by states is 
unnecessary." In other words, EPA appears to be saying that because EPA has provid 
flexibility in state plans, states are prohibited from further consideration of remaining 
useful lives and other factors for facilities within their state. Please explain with 
specificity EPA's legal authority for limiting state flexibility in this way, including wh 
such a restriction is not inconsistent with Clean Air Act section 1ll(d)(1), which provi 
that EPA "regulations...shal/permit the State in applying a standard of performance.. 
take into consideration, among other factors, the remaining useful life of the existing 
source." (Emphasis added).



Along with the proposed rule, the EPA included in the docket a Legal Memorandum 
providing background for the legal issues raised by the rule. In addition to the 
preamble, that Legal Memorandum details the EPA's understanding, at the time of 
proposal, of the legal issues in the state planning process. That document can be fou d 
using Docket ID Number EPA-HQ-OAR-2013-0602-0419. The EPA is currently 
reviewing the more than 4.3 million comments received on the proposal, including tle 
comments on the issues addressed in the Legal Memorandum, and will respond to the 
issues raised in those comments when we issue a final Clean Power Plan. 

1 0. EPA further provides in the preamble to the proposed rule that, 'to the extent that a 
performance standard that a state may wish to adopt for affected EGUs raises facility-
specific issues, the state is free to make adjustments to a particular facility's 
requirements on facility- specific grounds, so long as any such adjustments are reflect 
(along with any necessary compensating emission reductions) as part of the state's C! 
section 111(d) plan submission." Please explain with specificity EPA's legal authorit 
for conditioning states' variance authority in this way. Also, please explain how such 
restriction is not inconsistent with CAA section 111(d) and would not restrict a state's 
flexibility to avoid stranding assets. 

Along with the proposed rule, the EPA included in the docket a Legal Memorandun 
providing background for the legal issues raised by the rule. In addition to the 
preamble, that Legal Memorandum details the EPA's understanding, at the time of 
proposal, of the legal issues in the state planning process. That document can be fouid 
using Docket ID Number EPA-HQ-OAR-2013-0602-0419. The EPA is currently 
reviewing the more than 4.3 million comments received on the proposal, including tle 
comments on the issues addressed in the legal memorandum, and will respond to th 
issues raised in those comments when we issue a final Clean Power Plan. 

1. Nuclear power plants currently provide 60 percent of the nation's emissions-free 
power generation, and are especially important in states like New Jersey. Many of 
these existing power plants are under market pressures that could lead them to be 
replaced with emitting generation. The Clean Power Plan proposal attempts to 
address existing nuclear power by factoring six percent of emissions-free nuclear 
generation into each state's target. In most states, including New Jersey, this 
provides a negligible incentive to avoid replacing this generation with gas. 

a. What changes are the EPA exploring to ensure the Clean Power Plan 
strongly encourages states to maintain nuclear generation as a critical 
resource? 

Nuclear power is part of an all-of-the-above, diverse energy mix and provides a reliable, 
base load source of low-carbon power. Nuclear energy can help the U.S. meet its goas to 
reduce carbon pollution and meet clean air standards. The EPA is currently reviewiig 
the more than 4.3 million comments received on the proposal, including comments 
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about specific nuclear units and specific EGUs, and will continue to consider this and 
other comments raised as we develop the requirements for the final Clean Power Pla 

2. After the Clean Power Plan is finalized this year, states will be able to comply with

it by designing state-specific plans that are responsive to state and local needs. 

a. As states design their implementation plans, what flexibility will they have 
to support existing nuclear power beyond any mechanisms or crediting 
specifically included in the proposed rule? 

b. Will there be ways states can specifically encourage nuclear units to operate 
beyond their initial licensing periods, to the extent units can do so safely? 

Nuclear power is part of an all-of-the-above, diverse energy mix and provides a 
reliable, base load source of low-carbon power. Nuclear energy can help the U.S. met 
its goals to reduce carbon pollution and meet clean air standards. In the proposal, t e 
EPA proposed to determine that finalizing construction of five new nuclear units at 
three plants and preserving nuclear power generation at existing plants across the 
country could be two cost-effective ways to avoid emissions from fossil fuel-fired power 
plants. One of the goals of the Clean Power Plan is to afford states the flexibility thei 
require to meet the goals. The Clean Power Plan empowers the states to chart their 
own, customized path to meet their goals in a manner that is sensitive to the unique 
circumstances in each state. States may employ strategies, if they so choose, to 
encourage nuclear power. The EPA is currently reviewing the more than 4.3 million 
comments received on the proposal, including the comments on the treatment of 
nuclear power, and will respond to the issues raised in those comments when we issie a 
final Clean Power Plan. 

3. I have heard concerns about unintended consequences that could arise from the Cli an 
Power Plan as proposed. Specifically, the dramatic early reduction requireme its 
proposed in the rule may render several coal plants uneconomic, and therefore encoun ge 
states to turn to the rapid deployment of new natural gas combined cycle generat on 
to satisfy their energy needs. Large amounts of new natural gas power plants have he 
potential to disincentivize construction of renewable and other clean energy technok gy 
for decades because states can comply with the Plan from the reduced carbon emissi ns 
from natural gas power plants. This has the potential to tilt the playing field in he 
power sector towards new natural gas fired power plant at the expense of renewa )Ie 
energy.

a. Can the EPA avoid the potential prioritization of power from natural gas 
power plants and encourage states to adopt renewable and clean energy 
technology? 

b. Can you please provide me with an update on some of the modifications EA 
is considering to ensure that the final Plan incentivizes the use of renewabiles 
to the maximum extent possible?



The proposed Clean Power Plan builds on what states are already doing to reduce 
carbon pollution from existing power plants. It does not require that the states actu Ily 
use each of the building blocks as they develop their plans for meeting the state goal 
Instead, it empowers the states to chart their own, customized path to meet their go Is. 

Following publication of the proposed rule, EPA published a Notice of Data 
Availability 179 FR 64543, October 30, 2014] that provided additional information o 
certain issues that had been consistently raised by a diverse set of stakeholders, 
including ideas about the glide path of emission reductions from 2020-2029. 

4. Minority communities, including communities of color, are disproportionately affecte 
by pollution. With President Clinton's 1994 Executive Order 12898, and President 
Obama's continued support for that executive order, the environmental justice 
movement has grown in the past couple of decades. The EPA, with the Clean Power 
Plan, has a unique platform to tackle issues of environmental justice and equity. 

a. Is the EPA contemplating requiring states to consider the environmental justice 
impacts of their state implementation plans in order to comply with the Clean 
Power Plan? 

b. If not, why not? 

c. If so, will the EPA offer states guidance on ways to measure compliance 
for the environmental justice impacts of states' implementation plans? 

During our extensive outreach process, EPA met with environmental justice advocats 
and community leaders. The EPA is currently reviewing the more than 4.3 million 
comments received on the proposal, including comments about the proposal's 
consideration of environmental justice issues, and will respond to the issues raised in1 
those comments when we issue a final Clean Power Plan. 

Senator Fischer:  

• During our discussion at the hearing regarding Building Block I and the achievable 
heat rate improvements at coal-fired plants, you stated that EPA's assumption in 
going into the proposal 'was not that every single source would be able to achieve 
exactly the amount of reductions [you] identified in each building block.. .[you] 
believed that some can do more in one area and some may choose to do less in ot r 
areas." In Nebraska, there are no coal-fired power plants that are capable of 
achieving a heat rate improvement of 6%. Did EPA receive public comment from 
any utilities or state departments of environmental quality that identified any plant f 
being able to achieve this rate improvement? Or a rate that is more than the target 
identified by EPA?



• Do you acknowledge that EPA misused the Sargent & Lundy study in setting the het 
rate improvement goals for Building Block 1? 

• Installation of additional pollution control equipment will degrade a unit's heat rat 
performance. Given that regulations such as MATS and Regional Haze are drivin, 
the installation of more control equipment on coal-fired units, what type of 
adjustments will be made in the rule to account for such EPA-driven degradations 

In the proposed Clean Power Plan, the EPA proposed four Building Blocks that make 
up the "best system of emission reduction ... adequately demonstrated" (BSER) that 
in turn, serves as the basis for the state CO2 emissions goals. The EPA discussed its 
justification for why those measures, including the heat rate improvement you 
mentioned which we identified as Building Block 1, qualify as part of the BSER to 
reduce emissions at regulated sources at length in the preamble for the proposed rul 
(79 Fed. Reg. 34,830, 34,878 - 34,892), the GHG Abatement Measures Technical 
Support Document (http ://www2.epa.gov/sites/production/files/2014-
06/documents/20 1 40602tsd-ghg-abatement-measu res.pdl), and the accompanying 
Legal Memorandum (Docket ID Number EPA-HQ-OAR-2013-0602-0419, pages 33-
93). The EPA is currently reviewing the more than 4.3 million comments received on 
the proposal, including the comments on the issues addressed in the Technical 
Support Documents and the Legal Memorandum, and will respond to the issues 
raised in those comments when we issue a final Clean Power Plan. 

• Nebraska DEQ stated in its public comments that a 70% utilization rate at natural as 
plants is neither sustainable, nor achievable. Nebraska does not have adequate natiral 
gas supplies or pipeline infrastructure to sustain a 70% utilization rate of existing 
natural gas combined-cycle plants, particularly during colder months. 2 FERC 
memos indicate that last April, FERC's Office of Electric Reliability told EPA th 
its assumptions in building block 2 overestimated natural gas combined cycle 
capacity factors and that FERC "had doubts about the abity to expand the pipeli e 
infrastructure as quickly as the emission targets implied." Why didn't EPA go 
back and fix those assumptions based on FERC's feedback? 

In the proposed Clean Power Plan, the EPA proposed four Building Blocks that 
make up the "best system of emission reduction ... adequately demonstrated" 
(BSER) that, in turn, serves as the basis for the state CO2 emissions goals. The EP 
discussed its justification for why those measures, including the natural gas capacil 
factor you mentioned, qualify as part of the BSER to reduce emissions at regulated 
sources at length in the preamble for the proposed rule (79 Fed. Reg. 34,830, 34,87 
- 34,892), the GHG Abatement Measures Technical Support Document 
(http ://www2.epa.gov/sites/production/files/20  1 4-06/documents/20140602tsd-ghg-
abatement-measures.pdt), and the accompanying Legal Memorandum (Docket ID 
Number EPA-HQ-OAR-2013-0602-0419, pages 33-93). The EPA is currently 
reviewing the more than 4.3 million comments received on the proposal, including



the comments on the issues addressed in the Technical Support Documents and the 
Legal Memorandum, and will respond to the issues raised in those comments when 
we issue a final Clean Power Plan. 

• The Nebraska Department of Environmental Quality thinks that its "disingenuous" t 
require states to undertake measures that the EPA itself may not have the authority 
implement. What authority does EPA or the Nebraska DEQ have to mandate 
renewables? 

In the proposal, the EPA estimated the potential renewable energy available to stats as 
part of BSER by developing a scenario based on Renewable Portfolio Standard (RP) 
requirements already established by a majority of states. The basis for Building Blok 
three is discussed at length in the preamble to the proposal (79 FR 34830-34950) anl 
the GHG Abatement Measures Technical Support Document 
(http : //www2. epa.gov/sites/production/files/20  1 4-06/documents/20 140602tsd-ghg-
abatement-measures.pdt). EPA does not propose to require the inclusion of any 
particular type of measures as plans are developed for meeting the state goal. Insted, 
states are empowered to chart their own, customized paths to meet their goals. 

Under Section 111(d) the EPA is proposing a two-part process where the EPA sets 
state-specific goals to lower carbon pollution from power plants, and then the state 
must develop plans to meet those goals. States develop plans to meet their goals, bE 
EPA is not prescribing a specific set of measures for states to put in their plans. Thi 
gives states flexibility. States will choose what measures, actions, and requirements 
include in their plans, and demonstrate how these will result in the needed reducti 

• In December, I led a group of 23 Republican Senators in writing to EPA regarding 
key concerns with the proposed Clean Power Plan. Senator McCaskill led a paral 
letter that was sent by a group of Democrat Senators raising the same concerns, 
including the unrealistic interim targets (known as the "2020 cliff'). The 
consequences of these front-loaded targets have been echoed by many stakeholder 
Will you commit to removing these interim targets? 

The EPA's proposed state goals do not impose specific requirements on any indivi ual 
source. Instead, states have the flexibility to choose their own compliance pathwa s. 
Following publication of the proposed rule, the EPA published a Notice of Data 
Availability [79 FR 64543, October 30, 20141 that provided additional information on 
certain issues that had been consistently raised by a diverse set of stakeholders, 
including ideas about the glide path of emission reductions from 2020-2029. The E A 
is currently reviewing the more than 4.3 million comments received on the proposil, 
including the comments on the issues addressed in the Technical Support Documets 
and the legal memorandum, and will respond to the issues raised in those commeits



when we issue a final Clean Power Plan. 

• As you know, renewable fuels like ethanol and biodiesel are an important economic 
driver in my state. Unfortunately, the EPA has yet to release their yearly volumes for 
both 2014 and 2015. When do you plan to release this rule? Will it no longer contair 
methodology that artificially limits the market access of biofuels producers? 

EPA has issued a proposed rule to establish renewable fuels volumes for 2014, 201 
and 2016, as well as biodiesel for 2017; the proposal was published in the Federal 
Register on June 10, 2015. 

Senator Sessions:  

1) In your written testimony, you state that if climate change is left unchecked, it will 
have "devastating impacts on the United States and the planet." You write furthei 
that "the costs of inaction are clear. We must act. That's why President Obama lai 

out a Climate Action Plan." 

a. Does the United States Constitution authorize the executive branch to act 

unilaterally and impose regulatory mandates due to "inaction," or the absence of a 
valid authorization from Congress? 

b. Bjorn Lomborg—who testified before the Clean Air and Nuclear Safety 

Subcommittee last Congress—wrote in the Wall Street Journal earlier this month 

about studies which have showed that in recent years, there have been fewer 
droughts, decreased hurricane damage, and a rise in temperatures that is 90% less 
than what many climate models had predicted. Mr. Lomborg's July 2014 testimon 
to the Subcommittee also indicated that the cost of climate "inaction" by the end o 
the century is equivalent to an annual loss of GDP growth on the order of 0.02%. 

Given that recent temperature rises have been significantly less than what many 

climate models predicted, does it remain EPA's position that climate "inaction" wi 1 

have "devastating impacts on the United States and the planet"? Does the agency 
agree or disagree with Mr. Lomborg's testimony regarding the minimal loss of G P 
growth due to climate "inaction"? Please provide all information, data, and studie 
used to support EPA's conclusion. 

c. You are advocating dramatic action at great cost to the American people to avert 
"devastating impacts" of global warming. Before such costs are imposed on the 
people, it is essential that you lay out in detail the "devastating impacts on the United



States" that EPA anticipates due to climate inaction. Please provide in detail these 
impacts as well as a timeline for when these impacts are expected to occur. 

d. If the latest and best available science demonstrates that the climate impacts projectd 
by EPA are not occurring, or are less than anticipated, would the agency be willingto 
reconsider its climate action policy? 

The EPA is acting pursuant to Section 111(d) of the Clean Air Act, which provides f 

the establishment of standards of performance for categories of stationary sources ti 
contribute to dangerous air pollution. In the preamble to the proposed rule, we 
discussed the scientific basis for our action at page 79 FR 34841. 

2) EPA's Clean Power Plan is based in part on a "building block" which assumes states 
will achieve a 1.5% annual increase in demand-side energy efficiency. 

a. Please provide the provisions in the United States Constitution and Clean Air 
Act which authorize EPA to base its Clean Power Plan on consumers increasing 
their energy efficiency. How does EPA intend to implement this particular 
"building block"? 

b. Please provide the peer-reviewed or technical studies which EPA used to establish he 
"building block" for a 1 .5% annual increase in demand-side efficiency. 

c. To what extent did EPA account for population growth in establishing a 
"building block" whose purpose is to reduce aggregate demand on power plants? 

The basis for EPA's fourth Building Block, demand-side energy efficiency, is the 
proposed conclusion that over time states can achieve electricity savings of 1.5% 

annually. This Building Block is one of four that make up the "best system of 
emissions reduction ... adequately demonstrated" (BSER) that, in turn, serves as th 
basis for the state CO2 goals. The basis for Building Block four is discussed at leng h 
in the preamble to the proposal (79 FR 34830-34950) and the GHG Abatement 
Measures Technical Support Document 
(http://www2.epa.gov/sites/production/files/20  14-06/documents/20140602tsd-ghg-
abatement-measures.pdfl. EPA does not propose to require the inclusion of any 
particular type of measures, including demand-side energy efficiency, as plans are 
developed for meeting the state goal. Instead, states are empowered to chart their 
own, customized paths to meet their goals. The EPA is currently reviewing the mor 
than 4.3 million comments received on the proposal, including the comments on th 
issues addressed in the Technical Support Documents and the Legal Memorandum 
and will respond to the issues raised in those comments when we issue a final Clean 
Power Plan.



3) EPA claims that the Clean Power Plan's 'timing flexibility" will allow municipally 
owned utilities and some electric cooperatives to "use both short-term dispatch strategi s 
and longer-term capacity planning strategies to reduce GHG emissions." However, the e 
providers often purchase power from dedicated units, sometimes crossing state lines, o 
long-term contracts. Long-term contracts in many circumstances yield the most reliabi 
pricing. How does EPA reconcile the interim goals contained in the Clean Power Plan 
with the need of municipally owned utilities and some electric cooperatives to enter mt 
long-term contracts in order to provide reliable pricing for their customers? 

The EPA's proposed state goals do not impose specific requirements on any individ al 
source. Instead, states have the flexibility to choose their own compliance pathways. 
Following publication of the proposed rule, EPA published a Notice of Data 
Availability [79 FR 64543, October 30, 2014] that provided additional information o 
certain issues that had been consistently raised by a diverse set of stakeholders, 
including ideas about the glide path of emission reductions from 2020-2029. The EP 
is currently reviewing the more than 4.3 million comments received on the proposal 
including the comments on the issues addressed in the Technical Support Document 
and the Legal Memorandum, and will respond to the issues raised in those commen s 
when we issue a final Clean Power Plan. 

4) During a recent taxpayer-funded trip to the Vatican, Administrator McCarthy indicate 
that it is important to look after the well-being of persons living in poverty. What has 
EPA done to evaluate the adverse wage and employment impacts that have fallen on 
middle-class workers? 

Consistent with statute, Executive Order, and 0MB guidance, the EPA conducted 
Regulatory Impact Analysis that shows the benefits and costs of illustrative scenari s 
states may choose in complying with the proposed Clean Power Plan. Because state 
have flexibility in how to meet their goals, the actions taken to meet the goals may v ry 
from what is modeled in the illustrative scenarios. Specific details, including 
information about how costs and benefits are estimated are available in the RIA 
(http ://www2 .epa.gov/sites/prod uction/files/20 1 4-06/documents/20 1 40602ria-clea - 
powerplan.pdfj. 

5) In recent years, the U.S. Army Corps of Engineers has proposed operational changes 
that would diminish the amount of hydropower available to communities in Alabama 
Please explain how EPA's proposed carbon dioxide emissions rules account for Arm 
Corps decisions which may adversely affect the ability of Alabama communities to n 
on hydropower as a low-carbon source of energy. 

The proposed Clean Power Plan builds on what states are already doing to reduce 
carbon pollution from existing power plants. It does not require that the states actully 
use each of the building blocks as they develop their plans for meeting the state goal.



Instead, it empowers the states to chart their own, customized path to meet their goal 
The EPA is currently reviewing the more than 4.3 million comments received on the 
proposal, including comments about the proposal's consideration of existing zero-
emitting energy sources, and will respond to the issues raised in those comments whei 
we issue a final Clean Power Plan. 

6) President Obama has stated that "we need to increase our supply of nuclear power," nd 

that we should be "building a new generation of safe, clean nuclear power plants in tiis 
country." How many new  reactors, in addition to those currently under construction, tire 
necessary to enable compliance under EPA's base case for the proposed rule? 

Nuclear power is part of an all-of-the-above, diverse energy mix and provides a 
reliable, base load source of low-carbon power. New nuclear units were not projecte 
and incorporated into the setting of the proposed Best System of Emission Reductio 
(BSER). The proposed Clean Power Plan builds on what states are already doing to 
reduce carbon pollution from existing power plants. The Clean Power Plan empowe s 
the states to chart their own, customized path to meet their goals in a manner that i 
sensitive to the unique circumstances in each state. 

7) In its 2012 decision remanding the Nuclear Regulatory Commission's Waste 
Confidence rule, the DC Circuit Court observed: 

"At this time, there is not even a prospective site Jbr a repository, let alone 

progress toward the actual construction of one... The lack ofprogress on a 

permanent repository has caused considerable uncertainty regarding the 

environmental effects of temporary [spent nuclear fuel] storage and the 

reasonableness of continuing to license and relicense nuclear reactors. 

The Administration's actions to shut down the Yucca Mountain program caused a 
federal court to question the reasonableness of licensing nuclear plants, triggering a 

two-year licensing moratorium at the NRC. The NRC has since revised its rule, whi 
has once again been challenged by the NRDC, a proponent of the Clean Power Plan. 

Given that nuclear energy generates nearly two-thirds of our nation's carbon-free 
electricity, how does EPA envision achieving carbon reductions if our largest source 
of carbon-free electricity is threatened based on the Administration's decision to 
illegally abandon the Yucca Mountain project? 

Nuclear power is part of an all-of-the-above, diverse energy mix and provides a 
reliable, base load source of low-carbon power. New nuclear units were not projectd 
and incorporated into the setting of the proposed BSER. The proposed Clean Powr 
Plan builds on what states are already doing to reduce carbon pollution from existig 
power plants. The Clean Power Plan empowers the states to chart their own, 
customized path to meet their goals in a manner that is sensitive to the unique



circumstances in each state. 

Senator Sullivan: 

1) Has the EPA conducted any analysis specific to Alaska that proves the Proposed Rile 
on existing plants can be reasonably implemented and would not impair electricty 
reliability in Alaska? Do you have modelling or cost information specific to Alasl4a? 
Do you have any analysis specific to Interior Alaska? Please provide all relevant daita. 

Consistent with statute, Executive Order, and 0MB guidance, the EPA conducted 4 
Regulatory Impact Analysis that shows the benefits and costs of illustrative scenaris 
states may choose in complying with the proposed Clean Power Plan. Because state 
have flexibility in how to meet their goals, the actions taken to meet the goals may 4iry 
from what is modeled in the illustrative scenarios. Specific details, including 
information about how costs and benefits are estimated are available in the RIA 
(http ://www2.epa.gov/sites/production/files/20 1 4-06/docu ments/20 140602 ria-clea - 
p owe rp Ia n . pd f) 

2) How much flexibility is the EPA prepared to provide states if efficiency upgra es 
to power plants, building new generation sources, new or upgraded transmisson 
lines or new natural gas pipelines are slowed down or stopped because of 
environmental reviews or litigation? 

The proposed Clean Power Plan builds on what states are already doing to redUce 
carbon pollution from existing power plants. It does not require that the states actuLlly 
use each of the building blocks as they develop their plans for meeting the state gal. 
Instead, it empowers the states to chart their own, customized path to meet their goils. 
Under the proposal, the states have a flexible compliance path that allows then to 
design plans sensitive to their needs, including considering the time it will take to ut 
in place the necessary infrastructure. 

3) Alaska's grid is quite limited, and most of our utilities are not interconneced. 
Also, Alaska is islanded, as we are not connected to the North American power arid. 
Does the Proposed Rule for existing plants contemplate this scenario? 

The Clean Power Plan proposal contemplated that some aspects of the four buildii 
blocks might apply differently in particular locations, including Alaska and Hawai 
One example of this is on 79 FR 34867, where we proposed to treat Alaska and Ha 
as separate regions in estimating the reductions they could achieve by increasing 
renewable energy generation under Building Block 3. 

4) Alaska has a single transmission line north and south of Anchorage with linjited 
transference capacity. One of the presumptions of EPAs "building blocks" is the 
notion that more efficient combined-cycle gas generation can be substituted for oal-
fired generation. Will there be exceptions made for states where the grid does not 
allow the transfer of sufficient quantities of energy to replace local coal-1ired



The proposed Clean Power Plan builds on what states are already doing to reduce 
carbon pollution from existing power plants. It does not require that the states 
actually use each of the building blocks as they develop their plans for meeting the 
state goal. Instead, it empowers the states to chart their own, customized path to 
meet their goals. Under the proposal, the states have a flexible compliance path thai 
allows them to design plans sensitive to their needs, including considering the time i 
will take to put in place the necessary infrastructure. 

In the proposed Clean Power Plan, the EPA proposed four Building Blocks that 
make up the "best system of emission reduction ... adequately demonstrated" 
(BSER) that, in turn, serves as the basis for the state CO2 emissions goals. The EPI 
discussed its justification for why those measures, including the increased utilizatio 
of existing natural gas capacity which we identified as Building Block 2, qualify as 
part of the BSER to reduce emissions at regulated sources at length in the preambli 
for the proposed rule (79 Fed. Reg. 34,830, 34,878 - 34,892), the GHG Abatement 
Measures Technical Support Document 
(http ://www2.epa.gov/sites/production/files/20  1 4-06/documentsl2Ol406O2tsd-ghg-
abatement-measures.pdf),and the accompanying Legal Memorandum (Docket ID 
Number EPA-HQ-OAR-2013-0602-0419, pages 33-93). The EPA is currently 
reviewing the more than 4.3 million comments received on the proposal, including 
comments on the availability of transmission to deliver energy where there are 
dispatch changes, and will respond to the issues raised in those comments when we 
issue a final Clean Power Plan. 

5) Currently, natural gas powered electricity generation is not available in Interior 
Alaska, and due to geographical challenges,, natural gas may not be an economical 
option for electricity generation in the near future. How much flexibility is EPA 
prepared to provide based on geographic challenges such as those faced in Intefrior 
Alaska? 

The EPA's proposed state goals do not impose specific requirements on any 
individual source or sub-region. The proposed Clean Power Plan builds on what 
states are already doing to reduce carbon pollution from existing power plants. It 
does not require that the states actually use each of the building blocks as they 
develop their plans for meeting the state goal. Instead, it empowers the states to c art 
their own, customized path to meet their goals. Under the proposal, the states ha e a 
flexible compliance path that allows them to design plans sensitive to their needs, 
including considering the time it will take to put in place the necessary infrastruc ure. 
The proposal discussed the availability of new natural gas capacity at 79 FR 3485 

6) EPA's Legal Memorandum accompanying the Proposed Rule for existing pints 
states, 'Central to our Best System of Emission Reduction (BSER) determinatkn is 
the fact that the nation's electricity needs are being met, and have for many dectdes 
been met, through a grid formed by a network connecting groups of Eletric 
Generating Units (EGUs) with each other and, ultimately, with the end user of



electricity.. Through the interconnected grid, fungible products—electricity aiid 
electricity services—are produced and delivered by a diverse group of EGIIJs 
operating in a coordinated fashion in response to end users' demand for electricit." 
I-low does this rationale apply to Alaska? Please explain. 

Along with the proposed rule, the EPA included in the docket a Legal Memorandu 
providing background for the legal issues raised by the rule. In addition to the 
preamble, that Legal Memorandum details the EPA's understanding, at the time o 
proposal, of the legal rationale for our proposed determination of BSER. That 
document can be found using Docket ID Number EPA-HQ-OAR-2013-0602-0419. 
The EPA is currently reviewing the more than 4.3 million comments received on th 
proposal, including the comments on the interconnected nature of the electric grid 
and comments on specific locations where there may be more localized needs, and ill 
respond to the issues raised in those comments when we issue a final Clean Power 
Plan.

7) What consultation occurred with states during the rulemaking process? Were any Stte 
of Alaska officials involved in the drafting of the proposed rules? 

The outreach to and response from the public on the Clean Power Plan has be 
unprecedented, including outreach to and feedback from stakeholders from all 
states. EPA has met with and heard from both government and utility stakeholth 
in Alaska. More than 4.3 million comments have been submitted and EPA 
examining and carefully considering all the issues raised in those comments. 

8) Do you think the resources that will be spent in Alaska complying with the 
Proposed Rule on existing plants could be better spent helping our bush 
communities move away from expensive diesel generation and towards more clean 
and inexpensive options? 

The proposed Clean Power Plan builds on what states are already doing to redu e 
carbon pollution from existing power plants. It does not require that the sta es 
actually use each of the building blocks as they develop their plans for meeting t e 
state goal. Instead, it empowers the states to chart their own, customized path to m et 
their goals. Under the proposal, the states have a flexible compliance path that allo s 
them to design plans sensitive to their needs. 

9) Fairbanks is reliant on coal fired power. A recent University of Alaska study 
determined that coal fired technology is the only viable affordable option for 
Interior Alaska's electric generation. Fairbanks is also in a PM 2.5 nonattainment 
area. If our Interior coal plants shut down, or the rates increase even higher than 
they are already, more Fairbanks residents will begin heating their homes with 
wood stoves and further aggravate the PM 2.5 issue. Have you given any thought to 
how the EPA will help mitigate the social and economic impacts on communitie 
if these rules are finalized? Has the EPA conducted any analysis on unrelated 
consequences of this Proposed Rule on existing plants, such as the PM2.5 issue?



The EPA's proposed state goals do not impose specific requirements on any 
individual source. The proposed Clean Power Plan builds on what states are alredy 
doing to reduce carbon pollution from existing power plants. It does not require tlat 
the states actually use each of the building blocks as they develop their plans for 
meeting the state goal. Instead, it empowers the states to chart their own, customizd 
path to meet their goals. Under the proposal, the states have a flexible compliance 
path that allows them to design plans sensitive to their needs, including considerin 
the time it will take to put in place the necessary infrastructure. 

Consistent with statute, Executive Order, and 0MB guidance, the EPA conducted 
Regulatory Impact Analysis that shows the benefits and costs of illustrative scenar 
states may choose in complying with the proposed Clean Power Plan. Because stat 
have flexibility in how to meet their goals, the actions taken to meet the goals may 
vary from what is modeled in the illustrative scenarios. Specific details, including 
information about how costs and benefits are estimated are available in the RIA 
(http ://www2.epa.gov/sites/prod  uction/files/20 1 4-06/docu ments/20 140602 ria-clea 
powerplan.pdf). 

Focusin g on NRDC Relationship with EPA  
Under the Clean Air Act §307(d), EPA is required to post all written comments and 
documentary information received in the docket, including information obtained through 
emails, phone calls, and meetings with Agency officials. Documents obtained by the 
Committee pursuant to a request for communications regarding the ESPS and NSPS rules 
between EPA and NRDC reveal a significant amount of correspondence that EPA did not 
post to the rulemaking docket. While the requirement does grant the Agency discretion 
over what information is material to the rule, the fact more than a dozen phone calls and 
meetings on the rules were excluded from the docket raises questions over EPA's level of 
transparency in developing the rules. 

1. Ms. McCabe, as you are aware, I submitted requests for documents on these rules I 
Congress. While I understand the Agency is still producing documents to the 
Committee, a review of those in the Committee's possession reveal a pattern of 
frequent meetings and phone calls between EPA and NRDC. Not only am I 
concerned by the increased access NRDC had to EPA officials developing these 
rules, but there is a real concern over a number of meetings and calls that EPA did 
not include in the rulemaking docket. Ms. McCabe, are you aware of such 
correspondence not being posted to the docket? Why do you think some 
correspondence with NRDC over others was excluded from the 
docket? Will you commit to correcting the docket? 

Any rule we finalize will comply with all applicable statutory public participation 
requirements, including posting documents to the docket. 

2. In one of the emails you released last fall as part of your investigation into EPA's 
relationship with NRDC. One email in particular is important given the fact that 
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many states are just going to refuse to implement a rule they view as illegal and 
an inappropriate usurpation of power. 

ESPS requires states to submit a state implementation plan (SIP) for EPA's approval, whic 
demonstrates how the state will meet emission goals. Under 111(d), EPA has the authority 
to issue a federal implementation plan (FIP) for states that do not submit a SIP or submit a 
unsatisfactory SIP. While the EPA has said ESPS encourages state flexibility in developin 
SIPs, evidence suggests EPA is being disingenuous and is inclined to issue a backstop FIP. 
An email obtained by the Committee reveals that the idea of a federal takeover of states 
through ESPS FIPs may have come from the NRDC. In the email, NRDC attorney Dave 
Hawkins advises senior EPA air official Joe Goffman how EPA can tamper with state 
compliance dates and issue backstop FIPs. 

3. Ms. McCabe, documents obtained by the Committee suggests that NRDC helped 
develop the Agency's strategy for issuing a model FIP to circumvent state 
implementation challenges. [SHOW POSTER] Specifically, in June 2013—befor 
the rule was proposed—NRDC attorney Dave Hawkins advised senior EPA air 
official Joe Goffman, "as long as the compliance date for the FIP 111(d) emission 
limits is a few years after the SIP submission deadline, it appears that EPA can 
promulgate backstop FIP limits even in advance of the June 2016 SIP submission 
date." Why was NRDC providing such detailed advice to EPA before the rule was 
even proposed? Prior to the email, had EPA considered issuing a model FTP? Did 
NRDC's advice have any bearing on the model FIP EPA is currently developing? 
EPA in fact planning to issue its model FIP before the SIP deadline? 

The Clean Air Act provides for EPA to write a federal plan if a state does not put n 
approvable state plan in place. In response to requests from states and stakeholde s 
since the proposed Clean Power Plan was issued, EPA announced in January 2015 
that we will be starting the regulatory process to develop a rule that would set fort a 
proposed federal plan and could provide an example for states as they develop the r 
own plans. EPA fully expects that, as contemplated by the Clean Air Act, states wi 1 
want to submit their own plans, and will use that as an opportunity to tailor their 
plans to their specific needs and priorities. The agency expects to issue the propose 
federal plan for public review and comment in summer 2015. 

4. Ms. McCabe, I think EPA is delusional if the agency believes there isn't going to b 
a serious problem with a number of states refusing to implement the ESPS and put 
forward a state implementation plan. Has EPA begun developing a litigation 
strategy with NRDC to force compliance or otherwise enter into settlement 
agreements? And has NRDC, which is perhaps America's largest environmental 
law firm, discussed options for NRDC to help pay for energy price increases. In 
other words, NRDC is worth hundreds of millions of dollars, if they're so 
comfortable increasing energy prices on America's poor and elderly have they 
discussed with you options for using some of their endowment to help the consum rs 
they plan on hurting 

The EPA is not coordinating with outside organizations in the manner you suggest 
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EPA's regulatory impact analysis for ESPS is primarily based on climate benefits derived 
from the convoluted 2013 social cost of carbon (SCC) estimates, as well as of course the M 
benefits that EPA's now infamous fake CIA agent John Beale worked on. You have mad 
several requests, along with other members of Congress, for information on the Interagen y 
Working Group (IWG) that developed the estimates. None of the Administration's 
responses have been fully responsive to such requests. There is still zero transparency ov r 
who participated and the extent of their participation. 

1. Ms. McCabe, you may recall I previously asked whether or not you participated in he 
Interagency Working Group developing the social cost of carbon (SCC) estimates, nd 
I know at that time your answer was no. I also know that despite Congressio al 
requests for information, the SCC remains stuck in a black box. There is still zero 
transparency. And since we last spoke on this topic, the EPA proposed the ESPS 
one of the most expansive and expensive regulations—which relies on climat 
benefits from the flawed and secretive SCC. That said, what was your role i 
developing the cost- benefit analysis for ESPS which relied on the SCC? Have yo 
had any interaction with the SCC Interagency Working Group? Why have you no 
provided my office with the names and titles of those officials under your supervisio 
in the Office of Air Radiation that have participated in the Interagency Workin 
Group? 

Consistent with the Office of Management and Budget's guidance, the SCC estima es 
are used in the EPA's analyses of regulations subject to benefit-cost analysis unde 
E.O. 12866 and 13563 to estimate the welfare effects of quantified changes in carb n 
dioxide (CO2) emissions. The SCC estimates were applied in the benefit-cost anal sis 
for the proposed Clean Power Plan in the same way they are for other EPA 
regulatory actions subject to E.O. 12866 and 13563. 

As noted in the EPA's response to previous letters from you on this topic, EPA 
officials from both the Office of Policy (OP) and the Office of Air and Radiation 
(OAR) participated in the interagency SCC discussions, including technical staff 
(economists and climate scientists) from the National Center for Environmental 
Economics in OP and the Office of Atmospheric Programs in OAR. The EPA staff 
provided technical expertise in climate science and economics to the broader 
workgroup as needed. For example, the professional economic staff used the mode ing 
input parameters developed by the interagency group and oversaw the primary 
modeling and calculations for both the 2010 and the 2013 SCC estimates. Consiste t 
with the Administration's commitment to transparency, the EPA has, upon reques 
provided to researchers and institutions more detailed output than is presented in he 
2010 or 2013 Technical Support Document (TSD), as well as instructions, input ill 
and model source code. 

GAO completed a review of the process the Interagency Working Group (IWG) usd 
to develop the SCC estimates and published a report in 2014, "Regulatory Impact 
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Analysis: Development of Social Cost of Carbon Estimates," that discusses the 
participating entities, and processes and methods the IWG used to develop the 20110 
and 2013 SCC estimates. After interviews with scientists and officials who 
participated in the development of the SCC, along with reviews of relevant technical 
documents, the GAO concluded that the IWG (1) used consensus-based decision-
making, (2) relied on existing academic literature and modeling, and (3) took step to 
disclose limitations and incorporate new information by considering public commnts 
and revising the estimates as updated research became available. The GAO also 
highlighted the various opportunities for public input on the SCC in general and 4ie 
interagency estimates, including public comments received in response to numero4s 
rulemakings. The GAO concluded that the level of documentation for this interagncy 
exercise was equivalent to those from other comparable interagency exercises. 

Finally, while I do not attend IWG meetings, I am aware that the Office of 
Management and Budget (0MB) recently responded to public comments received 
through OMB's solicitation for comments on the SCC. The 0MB comment 
solicitation was conducted independently from, and in addition to, multiple 
opportunities for comment on individual agency rulemakings. As explained in the 
response document, after careful evaluation of the full range of comments, the 1W 
believes the SCC estimates continue to represent the best scientific information on the 
impacts of climate change available for incorporating the impacts from carbon 
pollution into regulatory analyses and continues to recommend their use until furttier 
updates can be incorporated into the estimates. Therefore, EPA will continue to us 
the current SCC estimates in the analysis of the Clean Power Plan. 

1. In his Presidential Memorandum directing the Agency to undergo this rulemaking 
process, President Obama explicitly directs EPA to take "into account other relevan 
environmental regulations and policies that affect the power sector" and to "tailor 
regulations and guidelines to reduce costs". In the event that a coal-fired power pla t 
has invested hundreds of millions of dollars to comply with EPA rules such as the 
Mercury Air Toxics Standard and the Cross State Air Pollution Rule, how does 
EPA's Clean Power Plan ensure that such an entity will be able to meet its financia 
obligations due to these investments? 

The EPA's proposed state goals do not impose specific requirements on any 
individual source. Instead, states have the flexibility to choose their own complian 
pathways, including avoiding stranded assets. Following publication of the propos 
rule, EPA published a Notice of Data Availability [79 FR 64543, October 30, 20141 
that provided additional information on certain issues that had been consistently 
raised by a diverse set of stakeholders, including ideas about the glide path of 
emission reductions from 2020-2029 and other topics that have been identified as 
potentially related to the remaining asset value of existing coal-fired generation. 

2. Beyond achieving a certain level of efficiency gains, there are no commercially 
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available technologies to reduce CO2 emissions from coal-fired power plants. 
According to EPA's regulatory impact analysis, the Clean Power Plan will increae 
electricity rates. For certain coal plants operating in organized electricity markets, 
this increased cost is likely to reduce plant production to the extent that alternativ 
lower emitting sources of production are less expensive and hence will operate at 
higher utilization rates. Thus, the financial impact on the generating unit will be a 
combination of lower revenues associated with lower production and lower earnins 
associated with higher costs not being offset by higher sales revenues. As CO2 
emission standard compliance costs increase, reductions in production will increae. 

These increased costs will lead to different outcomes for certain coal-dominated 
entities, including rural electric cooperatives, municipals, and merchant power 
producers. Higher electricity costs will be either (1) borne directly by ratepayers, n 
the case of a cooperative or municipal; or (2) result in decreased financial operatin 
margins, in the case of a generator dependent solely on the wholesale market for 
revenues. Do you agree with these conclusions? If not, please explain why. Pleae 
further explain how EPA plans to address these disproportionate impacts, and ho a 
state in a SIP would be allowed to deal with them. 

The EPA's proposed state goals do not impose specific requirements on any 
individual source. Instead, states have the flexibility to choose their own compliax 
pathways, including avoiding stranded assets and maintaining electric reliability. 
Consistent with statute, Executive Order, and 0MB guidance, the EPA conducted 
Regulatory Impact Analysis that shows the benefits and costs of illustrative scenai 
states may choose in complying with the proposed Clean Power Plan. Because stal 
have flexibility in how to meet their goals, the actions taken to meet the goals may 
vary from what is modeled in the illustrative scenarios. This assessment found tha 
nationally, in 2030 when the plan is fully implemented, average electricity bills wa 
be expected to be roughly 8 percent lower than they would been without the actioi 
in state plans. That would save Americans about $8 on an average monthly 
residential electricity bill, savings they wouldn't see without the states' efforts und 
this rule. Specific details, including information about how costs and benefits are 
estimated are available in the RIA (http://www2.epa.gov/sites/production/files/20 
06/documents/20 140602ria-clean-powerplan.pdf). 

1. Fortunately last congress we had some really great witnesses that were able to 
testify on the state of climate science, and the fact that our climate always has 
been and always will be changing, as well as to the impacts policies similar to 
what EPA is trying to implement have had on the citizens and economies of 
European countries that have adopted similar requirements. Can you provide for 
me your thoughts on how Germany, Spain, France and the U.K. have benefited 
from their global warming polices and energy mandates? Specifically, can you 
walk me through how the changes in energy prices have impacted the poor and 
elderly as well as the economies and investment in those countries? And of 
Germany, Spain, France and the U.K., which ones do you think stand out as a good 
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model for what EPA wants to do with the ESPS and regulating CO2? 

The EPA did not use any European country as a model in designing the Clean Pwer 
Plan. 

Science Ouestions  

1. Is carbon dioxide critical to the process of photosynthesis and life on earth? 

Yes.

2. As EPA moves forward with regulating carbon dioxide will carbon dioxide be 
the first gas regulated under the Clean Air Act that humans exhale at a higher 
rate than they inhale? 

3. What percent of CO2 in the atmosphere is emitted by humans? 

Approximately 30% of the CO2 level in earth's atmosphere today is a result of 
emissions caused by human activities, primarily the combustion of fossil fuels. 

4. In earth's geologic history is their evidence that CO2 in the atmosphere has 
been higher than it is today? 

Yes, though not for at least 800,000 years. 

5. In 2009 Al Gore predicted "The entire north polar ice cap will be gone in 5 

years." Did this prediction come true? 

I am not familiar with the quote you mention. When referencing Arctic sea ice 
trends, the EPA relies on the major scientific assessments and standard sources lie 
the National Snow and Ice Data Center. Arctic sea ice has continued to decline, atan 
average of 13% per decade in September over the satellite era. The Arctic sea ice 
minimum in September of 2012 was the lowest extent ever observed, at 49% belo 
the 1979 to 2000 average. 

6. Stephen Schneider, who authored The Genesis Strategy, a 1976 book warning 
that global cooling risks posed a threat to humanity, later changed that view 18 
degrees when he served as a lead author for important parts of three sequential 
IPCC reports. In an article published in Discover, he said: "On the one hand, a 
scientists we are ethically bound to the scientific method, on the other hand, w 
are not just scientists, but human beings as well. And like most people, we'd 
like to see the world a better place, which in this context translates into our 
working to reduce the risk of potentially disastrous climatic change. To do that, 
we need to get some broad-based support, to capture the public's imagination.



That, of course, entails getting loads of media coverage. So we have to offer 
scary scenarios, make simplified, dramatic statements, and make little mentio 
of the doubts we might have. Each of us has to decide what the right balance i 
between being effective and being honest." Does EPA agree with these 
statements? 

The EPA is committed to using sound science and data as the foundation for 
protecting human health and the environment. For climate change, we rely 
primarily on the scientific assessments of the U.S. Global Change Research Progrfam 
(USGCRP), the United Nations Intergovernmental Panel on Climate Change (IPC) 
and the National Research Council (NRC) of the National Academies. These 
assessments synthesize and assess research across the entire body of scientific 
literature, including consideration of uncertainty, in their development of key 
scientific findings. 

7. Timothy Wirth, former U.S. Senator (D-CO) and former U.S. Undersecretary 
State for global issues, at the first UN Earth Climate Summit Rio de Janeiro 
stated: "We have got to ride the global warming issue. Even if the theory of 
global warming is wrong, we will be doing the right thing in terms of economi 
policy and environmental policy." Does EPA agree with these statements? 

I am not familiar with the statement you mention. That said, as the National 
Research Council of the National Academy of Sciences has stated, "there is a stro 
credible body of evidence, based on multiple lines of research, documenting that 
climate is changing, and that these changes are in large part caused by human 
activities." 

8. Speaking at the 2000 U.N. Conference on Climate Change in the Hague, forme 
President Jacques Chirac of France explained why the IPCC's climate initiative 
supported a key Western European Kyoto Protocol objective: "For the first tim 
humanity is instituting a genuine instrument of global governance, one that 
should find a place within the World Environmental Organization which Franc 
and the European Union would like to see established." Does EPA support 
reaching a treaty in Paris so that there can be a "global governance" of U.S. 
economic policy? 

9. On November 14, 2010, Ottmar Edenhofer, a U.N. IPCC Official, stated, "First of al, 
developed countries have basically expropriated the atmosphere of the world 
community. But one must say clearly that we redistribute de facto the world's wealt 
by climate policy. Obviously, the owners of coal and oil will not be enthusiastic 
about this. One has to free oneself from the illusion that international climate polic 
is environmental policy. This has almost nothing to do with environmental policy 
anymore..." Does EPA agree with these statements?



10. Attorney David Sitarz, a key editor of the UN's Agenda 21 document, stated at th 
UN's 1992 Conference on Environment and Development in Brazil, "Effective 
execution of Agenda 21 will require a profound reorientation of all human society, 
unlike anything the world has ever experienced—a major shift in the priorities of 
both governments and individuals and an unprecedented redeployment of human 4nd 
financial resources. This shift will demand that a concern for the environmental 
consequences of every human action be integrated into individual and collective 
decision-making at every level." Does EPA agree with these statements? 

I am not familiar with the statement you mention. The proposed Clean Power Pl]an 
builds on what states are already doing to reduce carbon pollution from existing 
power plants. 

1. Section 111 of the Clean Air Act provides EPA the authority to regulate new and existing 
"stationary sources" which it defines under subsection (a) as "any building, structure, 
facility, or installation which emits or may emit  any air pollutant". That seems pretty 
straight forward, and yet you propose a rule for existing sources that would force state to 
significantly increase renewable - which do not emit any air pollutants. What percen 
of the claimed reductions under your proposed rule does EPA anticipate will come fro 
increases in renewable energy? Given the plain meaning of the statute, how can you se a 
standard that in essence relies on such an increase in renewable power - a non-emittirg 
source of electricity not covered by Section 111? 

Along with the proposed rule, the EPA included in the docket a Legal 
Memorandum providing background for the legal issues raised by the rule. In 
addition to the preamble, that Legal Memorandum details the EPA's 
understanding, at the time of proposal, of the legal issues in the proposal. That 
document can be found using Docket ID Number EPA-HQ-OAR-2013-0602-041 
The EPA is currently reviewing the more than 4.3 million comments received on he 
proposal, including the comments on the issues addressed in the legal 
memorandum, and will respond to the issues raised in those comments when we 
issue a final Clean Power Plan. 

2. Section 111(d), the authority for the Clean Power Plan, 
regulates existing  sources. However, your proposed rule seeks comment on including 
new sources in a state's 111(d) plan. What new sources do you think should be include 
in a state's plan for existing sources. Isn't it true that Section 111 has a separate 
subsection for the regulation of new sources under subsection (b) --- not (d). Why do 
you think you have the authority to regulate new sources under section 111(d)? 
Along with the proposed rule, the EPA included in the docket a Legal 
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3. Your proposed rule for NEW units would require CCS for new coal units despite the 
that CCS has not been adequately demonstrated and is not considered to be 
commercially viable. In fact a recent DOE authorized study just concluded in Januar 
that "CCS does not yet meet this best system of emission reduction (BSER) standard, 
because it has not yet been adequately demonstrated." (pg 103 
of 
hllp/In ' 1kep LlI m it corn/sit s'nsidj çpac lirnatc cornifiks/docurnents/j iii2O I 5/cpa2O 
I 5_0144.pdf) What will happen to your existing plant rule if your new rule is 
overturned in Court? Do you believe you have the authority under Section 111 to issqe 
an existing plant rule if your rule for new units is vacated? 

Along with the proposed rule, the EPA included in the docket a Legal 
Memorandum providing background for the legal issues raised by the rule. In 
addition to the preamble, that Legal Memorandum details the EPA's 
understanding, at the time of proposal, of the legal issues in the proposal. That 
document can be found using Docket ID Number EPA-HQ-OAR-2013-0602-041 
The EPA is currently reviewing the more than 4.3 million comments received on the 
proposal, including the comments on the issues addressed in the Legal 
Memorandum, and will respond to the issues raised in those comments when we 
issue a final Clean Power Plan. 

4. There are many coal plants out there that have just spent millions of dollars to comply 
with the MATS rule. And yet, under your proposed rule, these units will likely be 
allowed to run only at very low capacity levels that make the units uneconomical. Has 
there ever been a major rule making by EPA where the standard was not based on 
specific control technologies but rather a limit on how often a unit can be run? Do you 
believe the CAA allows you to establish regulations that can force the closure of existil 
coal plants by establishing de-facto limits on how often they can run? 

The EPA's proposed state goals do not impose specific requirements on any 
individual source. The proposed Clean Power Plan builds on what states are 
already doing to reduce carbon pollution from existing power plants. It does not 
require that the states actually use each of the building blocks as they develop th 
plans for meeting the state goal. Instead, it empowers the states to chart their ow 
customized path to meet their goals. 

5. If you are forced to issue a federal implementation plan, which entities do you have 
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enforcement authority over in the context of this rule making? Do you believe EPA an 
enforce renewable energy targets or demand side management programs in a state th4 
fails to submit an implementation plan? Does your authority extend to the states diretly 
orjust to the existing stationary sources as defined by the Clean Air Act? If your ansver 
is that you are working through these issues now—how EPA can propose a rule withut 
knowing the limits of its own regulatory authorities? 

Under a state plan approved under Clean Air Act (CAA) §111(d), all measures hat 
a State adopts into the plan and submits to EPA for approval, and that EPA 
approves, become federally enforceable. Under the proposed rule, the states hay 
significant discretion in determining what types of measures to adopt and submt 
to EPA for approval. The EPA will approve a state plan if it meets the state goal 
EPA discussed the concept of federal enforceability, including the availability of 
citizen suits, in the preamble to the proposed rule (79 Fed. Reg. 34,830, 34,902-
34,903) and the accompanying legal memorandum (Docket ID Number EPA-H - 
OAR-2013-0602-0419, PAGE 4) and the agency will review any comments we 
receive on this issue.
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October S, 2015 

The Honorable Gina McCarthy 
Administrator 
Environmental Protection Agency 
1200 Pennsylvania Ave, NW 
Washington, DC 20460 

Dear Ms. McCarthy: 

On behalf of the Senate Environment and Public Works Subcommittee on Clean Air and 
Nuclear Safety, we write to provide you notice that we intend to invite a witness representing the 
Environarental Protection Agency (EPA) to testify before a joint subcomrnittee hearing with the 
Senate Foreign Relations Subconinzittee on Multilateral Interiiational Development, Multilateral 
Institutions, and International Economic, Energy, and Cnvironmental Policy on Wednesday, 
October 20, 2015, beginning at 2:45 p.m. in Room G-50 of the Dirksen Senate Office Building. 
The purpose of the hearing is to conduct oversight of the ongoing international climate 
negotiations and examine the role that domestic enviroivnental policies play in any final 
agreement. 

The F,PA's regulatory actions make up a substantial portion of the president's Intended 
Nationally Detennined Contribution (INDC) that was submitted to the United Nation's  
Framework Convention on Climate Change earlier this year. Proposed regulatory actions in the 
INDC that fall under the purview of EPA include: Fuel economy standards for light and heavy 
duty vehicles, Significant New Alternatives Program (SNAP) for certain hydrofluorocarbons 
(HFCs), carbon standards for new and existing power plants, and methane standards for landfills 
and the oil and gas sectors. The agency's much heralded Clean Power Plan is the centerpiece of 
the president's domestic climate agenda, which you previously described as an important 
"signal" to the world that the U.S. is serious about addressing elimate change. 

In the words of the INDC, one of its primary purposes is to provide `°informa6on to 
facilitate the clarity, transparency, and understanding of the contribution." Despite this claim', 
many questions remain, which the administration has yet to make any effort to answer. "I'he 
Environment and Public Works Committee held an initial hearing related to the internationaI 
climate negotiations in July and heard from a varicty of stakeholders who provided substantive 
analyses of the INDC and overwhelmingly concluded that even under the best ofcircumstances, 
the president's plan falls short of ineeting its intended goal. Such a conclusion has led to many 
more questions that can only be detinitively answered by the administration. 

You said it best before a Council on Poreign Relations group earlier this year, "[W]here 
environment is concerned it's hard to know where domestic policy ends and where foreign policy



actually begins."' We completely agree. Given EPA's rnuch heralded leadership in domestic 
elimate initiatives, your participation as a witness for the 4ctober 20"' hearing is vital to 
complete comprehensive and robust oversight of the president's dotnestic and international 
climate change efforts, which are rooted in the subco.mmittees' jurisdictional responsibilities. Mr. 
Todd Stern from the U.S. State Department will join the EPA witness on the panel. 

1'hc subcommittee intends to scnd the invitation letter with specifics on testimony and 
committee requirernents at the usual time of one week prior to hearing with the usual public 
noticc of the hearing. l lowever, we believe it is important to provide notice oFthat invitation 
earlier and formally with this letter.

Sincerely, 

10 
ames M. Inhofe 

Chairman

^ 
Shelley Moore Capito 
Chairman 
Subcommittee on Clean Air and 
Nuclear Safety 

1 Gina McCarthy speech at Council on Foreign Relations, "Eiridging U.S. Environnlental and Foreign Policy," 
March 11, 2015, available at http://www.cfr.org/environmental-policy/bridging-us-environmental-foreign-  
policy/p36249
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Ihank you br your Oct her S. 2015, leuci' regarding an upcoming hearing that the Subcommittee m 
('lean Air and Nuclear Safet y is planning on holding jointly with the Senate Foreign Relations 
Subconimiuee on Multilateral International I )evelopment. Multilateral Institutions, and Internatiot al 
Lcononiic. Fnergy. and Lnvironmental Polic y on the topic ui international ci imute negotiations. 'Fl e 
Administ ror asked that I respond to your letter. 

It is ntv itnderstundi n that the Senate Forcian Relations Subcommittee has con lirmed Todd Stein from 
the I. 5. Departniem of State as a witness hur this hearing. Mr. Stern, as the Special knvoy br ('lit late 
('liatn,e. is in the best position to describe the Administrations efbbrts with regard to the internati nal 
climate negotiations. As the Administrator described in your recent phone call, and as reiterated it e-
mails and phone conversations with your stall. the agency cannot speak to the ltll suite of domest c 
policies that. are being considered in these netotiations and is not the party responsible ku dcveloj ing 
the total emissions reduction numbers for the VS. It is m y understanding that you are seeking a \ itness 

ho can speak to the development of the emission reduction numbers. and given that neither the entirety 
ot thc domestic ci inlate policics. nor the dc elopnient ol' the total number are within the purview I' the 
aLenc\ . I respectilil k continue to asscrt that the agenc y does not have a \VitiiCSs who cati speak to the 
issues that arc the topic of this hearing. 

As pteviousI indicated, hile some ui the agency's actions are in fact signilicant parts ob the dot lcstic 
climate policies, they are not the entirety. Fhe agency has worked with the Committee to provide 
nloi'mation on each ot' the policies vitliin our purview, including most recentl y having the Actin' 

Assistant Administrator Ibr Air and Radiation testi ft beibre vow' ('ommittee earlier this month at a 
hearing entitled "Fcononìy \Vide Implications of President ()bama's Air Agenda'' which iticlude 
amonu other ('lean Air Act actions, a lacus on the Clean Povei' Plan. a centerpiece of the agency s 
climate actions. 

Ihc agenc y takes seriousl y its obligations to testily beti'e L'ungrcss as evidenced b the 33 bean gs the 
agenc y has pi'o ided a witness ftr this > car, including eight leavings hefre your ('omminee. thr e of' 

ltich crc with the Administrator as the itness. In hict. throughout the I I 4 Congress the aget cv has 
worked '. eli v i th you and your stall to accommodate all the ('omniitice requests for agenc y testi iionv. 
As such. the agency has provided a witness to >ow' Committee each time one has been requested 
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I lowever. vc feel strongl y that it is not appropriate for the agency to testify on topics outside of 
expertise and purview as is the case with this particular hearing. 

Again, I want to reiterate that the agency holds the oversight fmctions of Congress in high regarl and is 
pleased to work with the ('onmiittec on these and other matters: however, the agency is not the 
within the Administration who can speak to the topic of this particular hearing. 

Sillcc'Iel\. 

I aui'a \/autiht 
/\ssociate i\dniinisirator 

cc:	The Mono rab Ic 13 mba ra Rox er 
Ranking Minority Member
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460

The Honorable James Inhofe 
Chairman 
Committee on Environment and Public Works 
United States Senate 
Washington, DC 20510 

Dear Mr. Chairman: 

I am pleased to support the charter of the Pesticide Program Dialogue Committee in accordance 
with the provisions of the Federal Advisory Committee Act, 5 U.S.C. App. 2. The Pesticide 
Program Dialogue Committee is in the public interest and supports the U.S. Environmental 
Protection Agency in performing its duties and responsibilities. 

I am filing the enclosed charter with the Library of Congress. The Pesticide Program Dialogue 
Committee will be in effect for two years from the date it is filed with Congress. After two years, 
the charter may be renewed as authorized in accordance with Section 14 of FACA (5 U.S.C. 
App. 2 § 14). 

If you have any questions or require additional information, please contact me or your staff may 
contact Christina Moody in EPA's Office of Congressional and Intergovernmental Relations at 
moody.christinaepa.gov or (202) 564-0260. 

Internet Address (URL) http://www.epa.gov 
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November 20, 2015 

I'he I-lonorable Gina MeCarthy 
Administrator 
Environmental Protection Agency 
U.S. EPA Headquarters — William J. Clinton Building 
1200 Pennsylvania Avenue, NW 
Washington, DC 20460 

Dear Administrator McCarthy, 

On September 18th, the Environmental Protection Agency (EPA) proposed a suite of 
regulations, as part of the Administration's Climate Action Plan, intended to further reduce 
volatile organic compounds (VOC) and methane emissions from the oil and gas industry. This 
a vital industry to our economy, and our recent energy renaissance has provided significant 
benefits to the American people, while cementing greater energy security. Despite this rapid 
growth in US oil and gas production, emissions from the sector have continued to decrease, 
falling for three straight years according to EPA data in the 2014 Greenhouse Gas Reporting 
Program. Yet, EPA appears to have initiated a regulatory process that could fundamentally 
undermine this progress and do so on a politically-driven timeline that does not adequately allo 
for the opportunity to fully consider all of the federal regulatory actions on methane that have 
been announced. It is of critical importance to avoid unnecessary and detrimental impacts to thi 
vital oil and gas sector when, by EPA's own data, this sector constitutes a very small fraction o 
total U.S. greenhouse gas emissions. 

I understand that EPA has granted a very limited extension to the comment period for thils 
suite of rules. The additional time that you have provided is insufficient to simultaneously revievv 
the four rules that directly affect the industry, EPA's voluntary program (the details for which 
were finally released two weeks ago), and the anticipated BLM rules. As such, I request that th^ 
EPA further extend the comment period to 60 days (an additiona143 days beyond the December; 
4th comment deadline) to allow for comprehensive comments from all interested stakeholders. 

On other rules with commensurate interest and impacts, such as the original Subpart 
0000 rule and the 2015 power plant rules (Clean Power Plan and EGU NSPS Subpart TTTT), 
EPA granted a 30 day extension and a 60 day extension respectively allowing a total comment 
period of 90 to 120 days. In both of these exainples extensions were given for a single rule, and 
yet in this instance, stakeholders are forced to provide comments on four related proposed rules 
that have far reaching irnplications in a mere 77 days. Plainly stated, this is an insufficient 
amount of time for stakeholders to appropriately review and respond to the proposed rules.



Along with the regulations EPA has proposed, the Bureau Land of Management (BL} 
intends to propose new methane regulations that may cover the very same sources as the EPA s 
proposed methane rtiles. Stakeliolders should have the opportunity to review and comment on 
these rules concurrently. Multi-agency rules have the potential to create significant uncertaint 
for the future operations of a critical domestic industry due to requirements that are often time 
conflicting, nlisaligned, and dtuplicative. The potential interaction between the EPA and BLM ! 
proposals deserves thorough analysis and comprehensive feedback from stakeholders, which c^n 
only be possible if these rules are considered at the same time. 

To reitei-ate, EPA sllould allow a 60 day comment period extension (i.e., an additional 43 
days beyond the current 17-day extension to December 4th) to assure adequate time to prepar^ 
well-reasoned comments and provide a minimum of 30 days overlap between EPA's and BLM's 
rule comment periods. In the event that a full 30 days overlap with the proposed I3LM rule is not 
secured during this period, EPA sliould re-open the proposed rule to allow this overlap in a new 
30-day comment period. T'his will provide stakeholders an appropriate opportunity to 
contemporaneously review the proposals and providc meaningful comments. Without a commont 
extension and adequate overlap, I remain greatly concerned that EPA and BLM are pursuing 
dual processes that would inevitably stifle production, impose a significant compliance burden; 
and negatively impact American workers and families. 

Thank you for your consideration of this request. I look forward to your reply. 

Sincerely,



^ED STATg,.
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460

OFFICE OF

AIR AND RADIATION 

The Honorable James M. Inhofe 
Chairman 
Committee on Environment and Public Works 
United States Senate 
Washington, D.C. 20510 

Thank you for your letter of November 20, 2015, to U.S. Environmental Protection Agency 
Administrator Gina McCarthy requesting an extension of the comment period for the proposed Clean 
Air Act rules and draft guidance to reduce emissions of smog-forming volatile organic compounds 
(VOCs) and greenhouse gases, most notably methane, from the oil and natural gas industry. The 
Administrator asked that I respond on her behalf 

As you know, methane has a much greater global warming potential than carbon dioxide and accounts 
for about 10 percent of all greenhouse gas (GHG) emissions resulting from human activity in the United 
States. The Obama Administration is committed to addressing this source of GHG emissions, and on 
August 18, 2015, the EPA proposed, and posted to its website, a suite of commonsense requirements for 
the oil and gas sector that together will help combat climate change, reduce air pollution that harms 
public health, and provide greater certainty about Clean Air Act permitting requirements for the oil and 
natural gas industry. Together, these cost-effective requirements will reduce emissions from this rapidly 
growing industry, helping ensure that development of these energy resources is safe and responsible. 

The proposed rules and draft guidance were the outgrowth of more than a year of public engagement 
that began with five technical white papers the agency issued in April 2014 for peer and public review. 
The agency noted at that time that it would use those papers, along with the input received from peer 
reviewers and the public, to determine how to best address additional emissions of volatile organic 
compounds and greenhouse gases from the sources covered in the papers. The EPA received more than 
43,000 public comments on the white papers. 

Drawing on the technical white papers and the comment and input we received in response, the 
Administration on January 14, 2015 announced a strategy to address methane and VOC emissions from 
the oil and gas industry to ensure continued, safe and responsible growth in U.S. oil and natural gas 
production. The strategy outlined the steps the Agency planned to take to reduce methane pollution from 
new sources in this rapidly growing industry, reduce VOCs from existing sources in areas that do not 
meet federal ozone health standards (many controls to reduce VOCs also reduce methane as a co-
benefit), and build on work that states and industry are doing to address emissions from existing sources 
elsewhere. All of this information demonstrates that technology is now available that can significantly 
reduce emissions of methane and VOCs from oil and gas activities. 

Internet Address (URL) • http://www.epa.gov 
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The proposed rules and draft guidance announced in August follow the steps outlined in the strategy and 
were developed with significant input, through meetings with the regulated industry, nongovernmental 
organizations, and a structured outreach process with state, local and tribal air agencies that volunteered 
to participate. The EPA has continued outreach since announcing the proposed rules and draft guidance 
on August 18, 2015. In the more than 100 days since the EPA announced the proposals, we have had 
substantive conversations with members of the regulated community and other stakeholders that have 
given us valuable input on all four EPA actions, and we held hearings in Dallas, Denver and Pittsburgh 
to hear comments from the public on the proposals. On November 3, 2015, the EPA announced that we 
were extending the comment period on the proposed rules to December 4, 2015. To date, we have 
received more than 460,000 public comments on the proposed New Source Performance Standards, 
including more than 17,000 unique comments. 

Similarly, the EPA followed a lengthy process of stakeholder review to develop the voluntary Methane 
Challenge Program, collaborating with partner companies and stakeholders through annual workshops, 
stakeholder meetings and events, and by making program proposals and technical materials available for 
stakeholder feedback. We released an initial draft framework for an enhanced voluntary program in the 
spring of 2014, referred to at that time as Gas STAR Gold. Based on helpful input from oil and gas 
companies and other stakeholders, EPA revamped the proposed program to incorporate additional 
flexibility, resulting in the Methane Challenge proposal that was released for stakeholder feedback in 
July 2015. The EPA will be considering all feedback received on this proposal as we finalize the 
program framework by the end of 2015. 

In light of these extensive opportunities to provide input on these proposals, the December 4, 2015 
comment deadline will remain in place. Again, thank you for your interest in these important 
rulemakings. If you have further questions, please contact me, or your staff may contact Kevin Bailey in 
the EPA's Office of Congressional and Intergovernmental Relations atbailey.kevinj@epa.gov  or (202) 
564-2998.

Sincerely, 

Janet G. McCabe 
Acting Assistant Administrator
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Environment and Public Works WOTUS Hearing 

"Impacts of the Proposed Water of the United States Rule on State and Local 


Governments"

February 4, 2015


Follow-Up Questions for Written Submission to EPA Administrator McCarthy 

Chairman Senator Inhofe 

1. Please provide details on the resources, staffing, and procedures that will be utilized in 
reviewing the nearly 1 million comments received on the proposed waters of the United 
States rule. You promised to carefully consider these eomments, yet also stated an intention 

to have the rule finalized in the spring of 2015. Taken with a 2-month interagency review 

period, this leaves 50-60 working days to review millions of pages of cornments. How does 

EPA plan to complete such an expedited review? 

2. When does EPA anticipate having all of the comments posted for public review? Currently 

only a small percentage of the comments have been posted. 

3. You have stated that the rule narrows what is considered jurisdictional. What are you using 

as a baseline? Keep in mind that using previous rules rather than the 2008 Guidance would 
be misleading, because important elements of these have been struck down by subsequent 

court decisions. 

4. You pledged to correct/tweak many parts of the rule during the recent Senate Committee on 

Environment and Public Works hearing on the proposed rule. However, as you stated, these 

issues are very coinplicated and difficult to address. Will you commit to subjecting the 
revised rule to a public notice and comment period? 

5. Municipal Separate Storm Sewer Systems ("MS4s") are permitted as "point sources" by EPA 

and states under the CWA Section 402 National Pollutant Discharge Elimination System 

("NPDES'') program. That is, MS4 owners and operators must obtain Section 402 permits 

for pollutant discharges from MS4s into WOTUS. Moreover, EPA regulations provide that 

the boundaries of MS4 systems — and all of the component ditches, drains, pipes, curbs, 

gutters, and outfall points that comprise these systems — should be delineated and mapped 

such as through the use of GIS technologies. Given that MS4 discharges are already subject 
to exhaustive NPDES permitting requirements shouldn't these mapped and identified storm 
sewer systems — and all of their component parts — be excluded from WOTUS coverage? 

6. EPA and the Army Corps regulations have long held that "waste treatment systems" are 
excluded from WOTUS coverage. See 40 C.F.R. § 122.2 (exclusions froin WOTUS 
definition at subsection (b)(1)). MS4s treat, store, and recycle municipal and industrial



pollutants that are present in stormwater flows, befot-e suc11 pollutants are discharged into 
WOTUS. In EPA's views, are MS4s considered "waste treatment systems"? If so, shouldn't 
MS4s thus be captured by the "waste treatment system" exemption to WOTUS? Do the 
agencies consider untreated stormwater that enters into and travels through an MS4 a 
"waste"? 

7. When an industrial activity results in a discharge into an MS4, EPA has `'always addressed 
such discharges as diseharges tht•ough [MS4s] as opposed to `discharges to waters of the 
United States' ...." See Preamble to Phase 1 Rule, 55 Fed. Reg. 47,900, 47,997 (Nov. 16, 
1990) (emphasis supplied). Therefore, shouldri't Section 402-permitted MS4s and their 
component parts be exempt from WOTUS coverage? 

8. EPA's economic analysis of tlhe proposed rule indicates that the rule will "not have an effect 
on annual expenditures" associated with development of state water quality standards, 
monitoring and assessment of water quality, and developtnent of total maximum daily loads. 
Given tlhat even by EPA's own estimate the rule will expand the current scope of federal 
jurisdiction, how do you assutne that states will be able to expand such costly CWA 
programs at no expense? 

9. EPA's economie analysis of the proposed rule indicated that the rule would "be cost neutral 
or minimal" with respect to Section 402 discharge permits for industrial operations. Given 
that by EPA's own estimate the rule will expand the current scope of fedet •al jurisdiction, as 
well as itidusti•y's clearly stated concerns that the rule will bring on-site waters under federal 
oversight, how will this rule be "cost neutral" for industrial operations? 

10. For the first time ever, your rule codifies CWA jurisdiction over on-site water management 
features such as ditches. The broad language in the rule could also easily be read to 
encompass other features on industrial sites that are not currently jurisdictional. suclh as 
settling ponds and basins. Why did your Agency fail to consider the additional costs added to 
the regulated public if on-site water management featut-es — designed to ensure any 
discharges into downstream water meet environmental standards — are now themselves 
federally protected waterways under the CWA? 

11. As you have heard from tnultiple entities, the broad overlapping definitions in the rule could 
bring a number of additional waters — including waters at industrial sites — under federal 
jurisdiction despite the intentions of the Agency. How do you intend to address these 
legitimate concerns in the final rule? 

12. EPA has stated that it does not intend to modify or in any way limit any of the current 
exclusions from CWA jurisdiction, including the waste treatment system exclusion. Is this 
true?



13. If EPA — who is not the permitting authority in the case of Section 404 - can at any time 

retroactively veto the duly authorized specification of a disposal site, can it really be said that 

CWA Section 404 permits are ever final? 

14. In 1972 during deliberations on the Clean Water Act in Congress, Senator Muskie noted that 

there are three essential elements to the Clean Water Act -- "uniformity, finality, and 

enforceability." Do you agree that finality is an important consideration for permits? How 
do the assertions made by EPA regarding the scope of its authority under Section 404 

comport with the notion of permit finality? 

15. Without any discernible or objective criteria governing EPA's claimed authority under 

Section 404(c), EPA's retroactive revocation of a lawfully issued Section 404 permit has 

destroyed the essential element of perniit uniformity. What inipact do you think EPA's 

actions will have on investrnent in U.S. property and natural resource development? 

16. EPA's internal documents have stated that preemptive 404 actions, such as those taken with 
respect to the Pebble Mine in Alaska, could serve as a means of "watershed planning." If 

EPA is granted the authority to undertake such unilateral watershed planning, what would be 

the iinpacts on states? 

17. Under the proposed rule, EPA and the Corps are suggesting that the movement of wildlife, 

including birds between one water and another, or the reliance by such species on a particular 

water within a watershed for any part of the species' life cycle, can be used to identify when 

waters are connected for purposes of asserting federal jurisdiction. Can you explain how this 
is different from the migratory bird rule struck down in SWANCC? 

18. The proposed rule will make all perennial, intermittent, and ephemeral tributaries — including 

most streams and ditches and many dry washes — automatiically jurisdictional. In connection 

with a hearing on the proposed rule by the House Science Committee, EPA released some 

USGS maps that show 8.1 million miles of intermittent, perennial and ephemeral tributaries, 
without even counting the ditches and dry washes. By contrast, EPA's latest National Water 

Quality Inventory Report to Congress says that State 305(b) reports identify only 3.5 million 

miles of federally jurisdictional "waters of the United States" nationwide under current 
regulations. Given that the preamble of the proposed rule indicates that USGS maps can be 
used to help identify jurisdictional waters, can you explain whether the additional 4.6 million 
stream miles reflected on the USGS maps released to the House Science Committee will not 

be treated as jurisdictional once the proposed rule is finalized? [Source: U.S. Environmental 
Protection Agency, Office of Water, National Water Quality Inventory: Report to Congress 

(January 2009)].



19. Today electric utilities, other energy facilities, and manufacturing facilities (often located in 
floodplains and riparian areas) design complex systems to manage and direct/divert water, 
stormwater, and waste on site so they can use the land and meet environmental requirements 
under federal and state law. These systems typically include ditches and canals that take 
water and waste to impound►nents and treatment facilities and directly flow around and away 
from the facility. Only if the facilities end up discharging to a navigable water or adjacent 
wetland would they need to obtain Clean Water Act permits to meet water quality 
requirements at the point of discharge. The proposed rule would appear to make many of 
these ditches and itnpoundinents thetnselves jurisdictional, requiri►1g companies to meet 
water quality standards in the ditches and impoundments themselves rather than solely in 
downstream navigable waters and wetlands. EPA has long recognized that waste treatment 
systems are exempt froni NPDES permit requirements and that water withdrawn for human 
use is not "waters of the United States." In keeping witli these positions, does EPA agree 
that purpose-built water and waste managetnent, collection, and diversion syste►ns, including 
their ditches and impoundments, are not federally jurisdictional? 

20. EPA, the Corps, and the regulated community rely on nationwide permits under Sections 402 
and 404 to authorize discharges to jurisdictional waters without the need for individual 
permits, which take much longer and cost much more to obtain. This has been an especially 
important tool for energy infrastructure projects. Today, the use of a nationwide permit is 
subject to a sniall acreage limitation affected by '`single and complete" projects.. which are 
sections of projeets that affect such waters. The proposed rule appears like it will make it 
more difficult to use nationwide permits by making it harder to qualify for tliem. How would 
EPA and the Army Corps ensure that most or all projects that now qualify for NWPs would 
continue to do so? 

Ranking Member Senator Boxer 

1) Ms. MeCarthy and Ms. Darcy, you have taken important steps to solicit public and 
stakeholder input as part of the rulemaking process. F'o►- example, I understand that the 
comment period was extended twice and lasted over 200 days, wllich seems like a lotig 
period of time compared to most rulemakings. Is tllis correct? 

a. I also understand EPA and the Corps liave conducted significant outreach beyond 
the formal com►nent period. Can you also elaborate on the types of outreacli 
conducted for this rule? 

b. How will EPA and the Corps incorporate the feedback you have received as you 
work to prepare a f►nal rule? 

2) The Clean Water Act broadly protected small streams and isolated wetlands for nearly 25 
years until the SW.ANCC case in 2001. Can you tell the Cornmittee whether the proposed 
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Clean Water rule covers more waters than were protected prior to the SWANCC decision 
in 2001? 

a. Were businesses in this country able to operate prior to 2001 when the Supreme 
Court narrowed the scope of the Act? 

3) Ms. McCarthy, many of my colleagues choose to focus on pereeived overreach and 
exaggerated costs of the proposed rule without discussing the value of providing clean 
water for our families and businesses. 

Can you elaborate on some of the benefits of the proposed rule? 

4) Ms. McCaY•thy, in administering landmark laws, like the Clean Water Act, it is important 
that Federal agencies follow the best available science. Can you expand on the science 
tlzat was used to develop the rule and whether the protections included in the rule are 
supported by science? 

Senator W icker 

1) Under your proposed rule; all waters in a flood plain are regulated, not just wetlands. So, 
under yoLu- rule you could be expanding jurisdiction to reach standing water in farmers' 
fields. 

2) Will you commit to me that the final rule will not apply to "all water" in a flood plain or 
riparian area or "all water" that might flow over the land or that might move through the 
ground? 

3) Please respond to concerns expressed to me by members of the Council of International 

Shopping Centers in Mississippi that the proposed rule broadens the scope of the Clean 

Water Act beyond statutory and constitutional limits established by Congress and 

affirmed by the Supreme Court. Specitically, uncertainty is created by allowing certain 
features to be considered jurisdictional based on their relationship to "impoundments" 

while leaving '`impoundment" undefined; and the reliance on the confusing concept of 

ordinary high water mark as the key identifier for tributaries. 

4) Please provide definitions and respond to the concern by the International Council for 
Shopping Centers that the rule leaves many concepts vague and undefined such as 

"impoundment," "floodplain," "riparian area" and "shallow subsurface hydrologic 

connection."



Senator Sullivan 

1) The EPA's economic analysis of the proposed rule says that it would result in a 3% 
increase in jurisdictional waters nationwide. Does the EPA have an idea of how much of 
that would be found in Alaska? 

2) Will tundra with underlying permafrost be considered jurisdictional under the proposed 
rule? 

3) Is permafrost itself jurisdictional under the proposed rule? If so, what is the significant 
nexus between permafrost and a navigable water, interstate water, or territorial sea? 

4) Are mountaintops that are covered in snow pack, or glaeiers jurisdietional under the 
proposed rule? 

5) Are alpine muskeg peat bogs jurisdictional wider the p► •oposed rule? 

6) Are forested wetlands on steep slopes that do not have a traditional hydrological 
connection (defined bed, bank or ordinary high water mark) jurisdictional? 

7) Businesses need fair and consistent pertnitting. However, clarity is not necessarily 
uniformity. Permafrost, tundra, muskegs, boreal forest spruce bogs, glaciers, and massive 
snowfields are features unique to Alaska and are absent in the vast majority, if not the 
entirety, of the rest of the U.S. Would you be wiiling to tailor the t•ule to take into 
account regionally specific cllaracte►•istics? 

8) The EPA has stated a number of times, including at the hearing, that ditches are excluded 
from jurisdiction under the proposed rule. A closer ►•ead of the proposal lists a number of 
criteria a ditch must meet in order to be excluded from jurisdiction. Do you envisio►1 that 
some ditches located o►1 residential atid co►nmercial properties will meet these criteria? 

9) Do you think that you have adequately complied with ExecLrtive Order 13132, which 
requires consultation with states for rulemakings that have "substantial direct effects on 
the states?" 

10) In your view, will this proposal result in fewer citizen lawsuits? 

1 1) What assurances can you provide the public, state and local governments, tribes, and 
regulated industry, that this rule will not cause skyrocketing costs of compliance, 
including mitigation costs? 

12) Even if EPA does not i►ltend to regulate waters which may be interpreted as newly 
jurisdictional, how can smal) landowners avoid eventual litigation brought against the►n 
due to these wide interpretations?
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13) Section 101 b of the Clean Water Act clearly states, "It is the policy of Congress to 
recognize, preserve, and protect the prim(iry responsibilities and rights of the states to 
prevent, reduce, and eliminate pollution, to plan the development and use (including 
restoration, preservation, and enhancement) of land and water resources, and to consult 
with the Administrator in the exercise of his authority under this chapter." Why was the 
State of Alaska treated as nothing more than another contributor to the public comment 
period? 

14)How do you think this proposed rule will impact the ability of state and local 
governments to exercise their authority with respect to land use management and 
planning? 

15)A11 activities that will potentially affect newly jurisdictio►1al waters will need to be 
approved by the Corps, and will be subject to EPA veto. Do you think the rule confers 
upon tihe EPA expansive eontrol over land use and economic development decisions 
traditionally reserved for state and local governments? 

16) How will the proposed rule impaet the ability to create critical infrastructure that requires 
404 permits'? 

17)The proposed rule is based on the Connectivity Study, which was itself developed 
without consultation with the states, local or tribal governments, or industry. The report 
lacks regional examples, including for Alaska. How can EPA rely on such generalized 
information? 

18) By some estimates Alaska has 65% of the country's wetlands and the majority of these 
are dependent on continuous or discontinuous permafrost. Why didn't the Connectivity 
report include any maps or illustrations of Alaska? 

19) Why did the EPA Science Advisory Board convened to look at the Connectivity Report 
onl y include acade►nics and not a single regulatory expe►-t or scientist from a state 
government? 

20) Writing such a broad rule that applies nationally is certainly a diffieult task. Wouldn't the 
EPA have benefitted from additional assistance from state regulatory experts and those 
with intimate knowledge of specific watersheds and the unique hydrology and geographic 
features of the different regions of the country? 

21) Under the proposed rule, landowners with properties containing newly jurisdictional 
waters may experience may decrease in property value. Has EPA considered how the 
rule will affect property values? 

22) Since the rulemaking was drafted before completion of the Connectivity Study, upon 
which it is based, how was there a meaningful opportunity to comment on the proposed 
rule provided?
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Senator Vitter: 

1) In light of EPA's actions with respect to the Bristol Bay and Pebble mines incidents, do 
you believe that the regulated eommunity has certainty that they can receive due pt•ocess 
to have their projects fairly considered? 

2) Studies have clearly shown that even a slight increase in uncertainty causes exponential 
reduction in capital investments. Now that your Agency is expanding its authority over 
even more waters, how do you intend to instill certainty atid reliability in the CWA 
permitting process? 

3) Under current regulations and Corps practice '`all water" in a flood plain is not 
jurisdictional. In fact, in a 2004 report, GAO identified only one Corps of Engineers 
district (Galveston) that used the floodplain alone to establish jurisdiction over a wetland 
and even in that district, if the wetland was separated by two or more berms, it was not 
considered a water of the United States. 

According to the Rock Island District, the flood plain extends several miles inland from the 
Mississippi River and they felt that regulating all wetlands in t11e floodplain (much less all 
water) would be overreaching their authority. 

The proposed rule leaves the scope of the flood plain to the `'best professional judgment'" 
of EPA or the Corps, only reduiring the presence of land fornied by "sedinlent deposition 
under present climactic conditiotis" and inundation when there is high water tlow. 

There are no limits on the period of time that a so-called flood plain could be free from 
water, allowing agency officials to use any historic flood to idetitify the extent of'the flood 
plain. Attached is a picture of the land around Brunswick MO that was i►lundated during the 
1993 Missouri Rivet• flood. 

Also, below is a graphic that demonstrates the impacts of using the floodplain to identify 
waters of the U.S. As you can see, almost every facility manages water, if only stormwater, 
and if the facility is located in a floodplain then that watet- will be a water of the U.S under 
your proposed rule. 

Last Friday, this situation got even worse. President Obama issued a new Executive Order 
that changes the definition of floodplain from the area inundated by a 100 year flood to one 
that is based on either the 500 year flood, 2 or 3 feet above the 100 year flood, or some other 
area based on climate modeling. 

This new flood standard was issued without public participation. The order says you plan to 
get public input after the fact — but the new flood standard llas been set.



Will you commit to me that you will not try to turn water located at industrial facilities, 
farms, municipal water and wastewater facilities, and even homes into waters of the 
U.S. just because they are in a flood plain? 

Will you also commit to me that the Executive Order will have no bearing on your 
waters of the U.S. rule? 
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QUESTIONS FOR THE RECORD 

Senator James Inhofe (R-OK) 

U.S. Senate Committee on Environment and Public Works 

 

Impacts of the Proposed Waters of the United States Rule on State and Local Government 

February 4, 2015 

 

Questions for EPA Administrator McCarthy 

 

Note: The responses reflect information based on the issuance of the final rule, published in 

the Federal Register on June 29, 2015, not the draft rule in-place at the time the questions 

were initially posed.  This will help ensure that there is no confusion, given changes made 

in the final rule based on the extensive input received and the length of time that has passed 

since the rule was finalized. 

 

  

1. Please provide details on the resources, staffing, and procedures that will be utilized in 

reviewing the nearly 1 million comments received on the proposed waters of the United 

States rule. You promised to carefully consider these comments, yet also stated an 

intention to have the rule finalized in the spring of 2015. Taken with a 2-month 

interagency review period, this leaves 50-60 working days to review millions of pages of 

comments. How does EPA plan to complete such an expedited review?  

 

Response:  All comments received were reviewed and a response to comments document was 

completed. The final rule was signed on May 27, 2015, and published in the Federal Register on 

June 29, 2015.  The final response to comments document was posted on June 24, 2015. 

2. When does EPA anticipate having all of the comments posted for public review? 

Currently only a small percentage of the comments have been posted.  

 

Response: All public comments are available online at regulations.gov.  All unique letters have 

been posted in the docket, which include both substantive and non-substantive comments. Multiple 

copies of mass mail-in campaigns are not posted to the docket, though the number of Americans 

providing the same comment are noted. 

3. You have stated that the rule narrows what is considered jurisdictional. What are you 

using as a baseline? Keep in mind that using previous rules rather than the 2008 

Guidance would be misleading, because important elements of these have been struck 

down by subsequent court decisions.  

 

Response:  As a result of the Supreme Court decisions in SWANCC and Rapanos, the scope of 

regulatory jurisdiction of the CWA in the rule is narrower than the EPA and the Department of 

the Army’s (hereafter, “the agencies”) existing regulations that have relied on the Commerce 

Clause of the Constitution since the 1970’s. The most substantial change is the deletion of the 

existing regulatory provision that defines “waters of the United States” as all other waters “such 

as intrastate lakes, rivers, streams (including intermittent streams), mudflats, sandflats, wetlands, 

sloughs, prairie potholes, wet meadows, playa lakes, or natural ponds, the use, degradation or 
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destruction of which could affect interstate or foreign commerce including any such waters: (i) 

Which are or could be used by interstate or foreign travelers for recreational or other purposes; 

(ii) from which fish or shellfish are or could be taken and sold in interstate or foreign commerce; 

or (iii) which are used or could be used for industrial purposes by industries in interstate 

commerce.” 33 CFR 328.3(a)(3); 40 CFR 122.2. Under the rule, these “other waters” (those 

which do not fit within the categories of waters jurisdictional by rule) would only be 

jurisdictional upon a case-specific determination that they have a significant nexus as defined by 

the rule. The final rule limits “other waters,” as a general matter, to five specific subcategories: 

prairie potholes, Carolina and Delmarva bays, pocosins, western vernal pools and Texas coastal 

prairie wetlands, or those waters that meet specified distance limitations. 

 

4. You pledged to correct/tweak many parts of the rule during the recent Senate 

Committee on Environment and Public Works hearing on the proposed rule. However, 

as you stated, these issues are very complicated and difficult to address. Will you 

commit to subjecting the revised rule to a public notice and comment period?  

 

Response:  The agencies received and processed over one million public comments submitted on 

the proposed rule.  The agencies carefully considered comments submitted by stakeholders to 

develop the final rule, in a manner fully consistent with the Administrative Procedure Act.   

Additional notice and comment was determined not to be necessary. 

 

5. Municipal Separate Storm Sewer Systems (“MS4s”) are permitted as “point sources” 

by EPA and states under the CWA Section 402 National Pollutant Discharge 

Elimination System (“NPDES”) program. That is, MS4 owners and operators must 

obtain Section 402 permits for pollutant discharges from MS4s into WOTUS. 

Moreover, EPA regulations provide that the boundaries of MS4 systems – and all of the 

component ditches, drains, pipes, curbs, gutters, and outfall points that comprise these 

systems – should be delineated and mapped such as through the use of GIS 

technologies. Given that MS4 discharges are already subject to exhaustive NPDES 

permitting requirements shouldn’t these mapped and identified storm sewer systems – 

and all of their component parts – be excluded from WOTUS coverage?  

 

Response: The Army and EPA did not change the jurisdictional status of various components of 

stormwater systems and drainage networks in the rule.  During the public comment period, the 

agencies received many comments from representatives of cities, counties, and other entities 

concerned about how the proposed rule may affect stormwater systems. The agencies clarified 

their policy in the final rule by adding a new exclusion in paragraph (b)(6) for stormwater control 

features constructed to convey, treat, or store stormwater that are created in dry land.  

The EPA considers MS4s to be systems and, in terms of jurisdiction, MS4s should be thought of 

as component parts and not a singular entity. As was true historically, MS4s can include 

jurisdictional and non-jurisdictional features.  If needed, the jurisdictional status of such 

components could be evaluated.  Implementation of the Clean Water Rule will not alter the 

manner in which MS4 systems currently operate or in which permits are issued under the CWA. 

6. EPA and the Army Corps regulations have long held that “waste treatment systems” 

are excluded from WOTUS coverage. See 40 C.F.R. § 122.2 (exclusions from WOTUS 



3 
 

definition at subsection (b)(1)). MS4s treat, store, and recycle municipal and industrial 

pollutants that are present in stormwater flows, before such pollutants are discharged 

into WOTUS. In EPA’s views, are MS4s considered “waste treatment systems”? If so, 

shouldn’t MS4s thus be captured by the “waste treatment system” exemption to 

WOTUS? Do the agencies consider untreated stormwater that enters into and travels 

through an MS4 a “waste”?  

 

Response:  As a general matter, regulated MS4s are required to prohibit non-stormwater 

discharges into their systems, unless those discharges themselves have coverage under an 

NPDES permit.  MS4s are designed to convey only stormwater.  The agencies did not change the 

existing waste treatment exclusion. The final rule maintains this exclusion.  

 

7. When an industrial activity results in a discharge into an MS4, EPA has “always 

addressed such discharges as discharges through [MS4s] as opposed to ‘discharges to 

waters of the United States’ ….” See Preamble to Phase 1 Rule, 55 Fed. Reg. 47,900, 

47,997 (Nov. 16, 1990) (emphasis supplied). Therefore, shouldn’t Section 402-permitted 

MS4s and their component parts be exempt from WOTUS coverage?  

 

Response:  The agencies did not change the jurisdictional status of various components of 

municipal storm sewer systems. During the public comment period, the agencies received many 

comments from representatives of cities, counties, and other entities concerned about how the 

proposed rule may affect stormwater systems. The final rule expressly excludes stormwater 

control features created in dry land and certain wastewater recycling structures created in dry 

land.  

 

8. EPA’s economic analysis of the proposed rule indicates that the rule will “not have an 

effect on annual expenditures” associated with development of state water quality 

standards, monitoring and assessment of water quality, and development of total 

maximum daily loads. Given that even by EPA’s own estimate the rule will expand the 

current scope of federal jurisdiction, how do you assume that states will be able to 

expand such costly CWA programs at no expense?  

 

Response:  EPA has carefully considered the potential impacts to all water programs in our 

economic analysis. In the case of water quality standards, states typically develop water quality 

standards for general categories of waters, which have been and are inclusive of the types of 

waters that have been jurisdictional.  This rule will not change the requirements of state water 

quality standards to be consistent with the Clean Water Act (e.g., designated uses, criteria to 

protect those uses, antidegradation policies).  If a state believes new or revised water quality 

standards need to be developed for specific types of waters, that need would exist with or 

without this rule.   

States currently conduct assessments based on all existing and readily-available monitoring data.  

States are required to list waters that are impaired, but have discretion to prioritize this list for 

TMDL development, which may proceed over a period of several years under existing EPA 

policy.  Monitoring, assessment, and TMDL development tend to occur in water segments where 

the agencies assert jurisdiction under current practices.   
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9. EPA’s economic analysis of the proposed rule indicated that the rule would “be cost 

neutral or minimal” with respect to Section 402 discharge permits for industrial 

operations. Given that by EPA’s own estimate the rule will expand the current scope of 

federal jurisdiction, as well as industry’s clearly stated concerns that the rule will bring 

on-site waters under federal oversight, how will this rule be “cost neutral” for industrial 

operations?  

 

Response:  The economic analysis concluded that the proposed rule would not increase 

permitting for industrial related section 402 pollutant discharges, and therefore, would have only 

minimal effects on costs associated with these permits. States have been consistent in requiring 

section 402 permits for industries that discharge to waters like streams, lakes, and rivers. The 

agencies do not anticipate a significant change in the scope of waters currently covered by state 

402 programs as a result of the final rule. 

10. For the first time ever, your rule codifies CWA jurisdiction over on-site water 

management features such as ditches. The broad language in the rule could also easily 

be read to encompass other features on industrial sites that are not currently 

jurisdictional, such as settling ponds and basins. Why did your Agency fail to consider 

the additional costs added to the regulated public if on-site water management features 

– designed to ensure any discharges into downstream water meet environmental 

standards – are now themselves federally protected waterways under the CWA?  

 

Response:  The rule does not regulate any water type that was not historically considered 

jurisdictional. The final rule excludes ditches with ephemeral flow that are not a relocated 

tributary or excavated in a tributary, and ditches with intermittent flow that are not a relocated 

tributary, or excavated in a tributary, or drain wetlands.  

 

11. As you have heard from multiple entities, the broad overlapping definitions in the rule 

could bring a number of additional waters – including waters at industrial sites – under 

federal jurisdiction despite the intentions of the Agency. How do you intend to address 

these legitimate concerns in the final rule?  

 

Response:   The final rule describes how the agencies refined the rule to address circumstances 

where commenters had questions regarding the definitions.  

 

12. EPA has stated that it does not intend to modify or in any way limit any of the current 

exclusions from CWA jurisdiction, including the waste treatment system exclusion. Is 

this true?  

 

Response: The agencies’ final rule retains all existing Clean Water Act exclusions, including the 

waste treatment system exclusion. The language of the existing waste treatment exclusion is not 

revised by the rule and the preamble emphasizes that implementation of this language does not 

change. The final rule maintains these exemptions. 

 

13. If EPA – who is not the permitting authority in the case of Section 404 - can at any time 

retroactively veto the duly authorized specification of a disposal site, can it really be 

said that CWA Section 404 permits are ever final?  
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Response:  The EPA’s 42-year history of judicious use of its Section 404(c) authority has and 

continues to ensure predictability and certainty for the business community while at the same 

time providing a critical safeguard for the nation’s most valuable and vulnerable water resources. 

The EPA has only exercised its 404(c) authority 13 times out of the millions of Corps 

authorizations for regulated activities in jurisdictional waters under Section 404 since the 

enactment of the CWA.   

14. In 1972 during deliberations on the Clean Water Act in Congress, Senator Muskie 

noted that there are three essential elements to the Clean Water Act -- "uniformity, 

finality, and enforceability." Do you agree that finality is an important consideration 

for permits? How do the assertions made by EPA regarding the scope of its authority 

under Section 404 comport with the notion of permit finality?  

 

Response: The question appears to reference EPA’s use of the 404(c) authority in the case of a 

very large surface coal project in West Virginia. It is important to emphasize that the Spruce No. 

1 Mine decision reflects a unique set of circumstances that we do not expect will be repeated. 

Throughout the history of review of the Spruce No. 1 Mine permit, EPA expressed its concerns 

about the environmental and water quality impacts associated with the project.  After the Section 

404 permit was issued in 2007, significant new scientific information emerged about the water 

quality impacts associated with surface coal mining projects like the Spruce mine.  These 

additional data, presented in peer-reviewed scientific studies of the Appalachian ecoregion, 

reflect a growing consensus of the importance of headwater streams; a growing concern about 

the adverse ecological effects of mountaintop removal mining (specifically with regard to the 

effects of elevated levels of total dissolved solids discharged by mining operations on 

downstream aquatic ecosystems); and concerns that impacted streams cannot be easily recreated 

or replaced.   

In addition, activities under the Section 404 permit for the Spruce No. 1 Mine were stopped by 

court action almost immediately after it was issued in 2007.  Pursuant to an injunction agreement 

with the plaintiffs, Arch Coal had commenced limited operations at the Spruce No. 1 Mine.  

EPA's Section 404(c) decision is fully consistent with this earlier agreement, and does not affect 

mining that was already underway on the project site, outside the three tributaries identified in 

the final determination. 

15. Without any discernible or objective criteria governing EPA’s claimed authority under 

Section 404(c), EPA’s retroactive revocation of a lawfully issued Section 404 permit has 

destroyed the essential element of permit uniformity. What impact do you think EPA’s 

actions will have on investment in U.S. property and natural resource development?  

 

Response:  Passage of the Federal Water Pollution Control Act Amendments of 1972 (also 

known as the Clean Water Act) established a comprehensive program to restore and maintain the 

chemical, physical, and biological integrity of the Nation’s waters. The Clean Water Act 

provided overall responsibility to EPA, in partnership with the states, to reduce pollution 

entering waters of the United States in order to protect their uses as sources of drinking water; 

habitat for aquatic wildlife; places for swimming, fishing, and recreation; and for other purposes. 
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Under Section 404(c), the Act authorizes EPA to review activities in waters of the U.S. to 

determine whether such activities would result in significant and unacceptable adverse effects on 

municipal water supplies, shellfish beds and fishery areas (including spawning and breeding 

areas), wildlife, or recreational areas, and to prohibit, restrict or deny, including withdrawal, of 

the use of any defined area as a disposal site. EPA does not view this authority as an opportunity 

to second guess the Corps’ decision making, but rather as an important responsibility to conduct 

an independent review of projects that have the potential to significantly impact public health, 

water quality, or the environment, and which EPA has rarely used to prohibit or withdraw the use 

of an area. Specifically, the Act states: 

“The Administrator is authorized to prohibit the specification (including the withdrawal 

of specification) of any defined area as a disposal site, and he is authorized to restrict or 

deny the use of any defined area for specification (including the withdrawal of 

specification) as a disposal site, whenever he determines, after notice and opportunity for 

public hearings, that the discharge of such materials into such area will have an 

unacceptable adverse effect on municipal water supplies, shellfish beds and fishery areas 

(including spawning and breeding areas), wildlife, or recreational areas.” 33 U.S.C. § 

1344(c).  

EPA works constructively with the Corps, the states, and other partners to assist applicants in 

developing environmentally sound projects in cases where a discharge of dredged or fill material 

into waters of the U.S. is proposed. EPA takes very seriously our responsibilities under the Clean 

Water Act, and believes that prudent and careful use of this authority is an effective provision for 

encouraging innovation to protect public health and preserving valuable environmental resources 

and our Nation’s economic security. EPA has used its 404(c) authority sparingly, completing 

only 13 final decisions, known as Final Determinations, since 1972. To put this in perspective, 

over the past 43 years, the Corps is estimated to have authorized more than two million activities 

in waters of the U.S. under the Clean Water Act Section 404 regulatory program. 

16. EPA’s internal documents have stated that preemptive 404 actions, such as those taken 

with respect to the Pebble Mine in Alaska, could serve as a means of “watershed 

planning.” If EPA is granted the authority to undertake such unilateral watershed 

planning, what would be the impacts on states?  

 

Response:  It appears that the internal document you are referring to was a draft document.  

Regardless, the statement does not reflect the position of the EPA. The EPA’s authority under 

Section 404(c) of the CWA does not involve watershed planning. 

 

The EPA takes very seriously the authority provided to the agency by Congress under Section 

404(c) of the CWA. Indicative of the EPA’s careful use of this authority is that since 1972 the 

agency has completed only 13 Final Determinations under Section 404(c) to restrict sites for 

disposal of dredged or fill material. Of the 13 Final Determinations completed by the EPA, two 

involved circumstances where permit applications had not yet been submitted to the U.S. Army 
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Corps of Engineers, both of which were completed during the Reagan Administration.[1] The 

EPA’s 43-year history of judicious use of its Section 404(c) authority has and continues to 

ensure predictability and certainty for the business community while simultaneously providing a 

critical safeguard for the nation’s most valuable and vulnerable water resources.  We do not 

believe such rare and judicious use of this authority negatively impacts states in general, and we 

consult with individual states in the course of any specific 404(c) action. 

 

17. Under the proposed rule, EPA and the Corps are suggesting that the movement of 

wildlife, including birds between one water and another, or the reliance by such species 

on a particular water within a watershed for any part of the species’ life cycle, can be 

used to identify when waters are connected for purposes of asserting federal 

jurisdiction. Can you explain how this is different from the migratory bird rule struck 

down in SWANCC?  

 

Response:  The Supreme Court in SWANCC indicated that jurisdiction could not be based solely 

on the presence of migratory birds, and the rule reflects SWANCC by making clear that the 

presence of migratory birds alone is not a sufficient basis for Clean Water Act jurisdiction.  This 

point is also emphasized in the preamble.  Section 101(a) of the Clean Water Act identifies the 

objective of the Clean Water Act as “to restore and maintain the chemical, physical, and 

biological integrity of the Nation’s waters.”  The biological connections among particular waters 

and traditional navigable waters, and their effects, can be relevant to establishing a “significant 

nexus” as articulated by Justice Kennedy in Rapanos.  The biological integrity of water includes 

the functions those waters provide to maintain the integrity of the animal species that utilize the 

waters, both the tributaries and their downstream navigable waters. The rule took into account 

the available peer-reviewed scientific literature regarding the connectivity or isolation of streams 

and wetlands relative to large water bodies such as rivers, lakes, estuaries, and oceans.  The 

agencies’ decision-making in the rule regarding which waters are jurisdictional under the Clean 

Water Act is also necessarily grounded in the text of the Clean Water Act and applicable case 

law.     

 

18. The proposed rule will make all perennial, intermittent, and ephemeral tributaries – 

including most streams and ditches and many dry washes – automatically 

jurisdictional. In connection with a hearing on the proposed rule by the House Science 

Committee, EPA released some USGS maps that show 8.1 million miles of intermittent, 

perennial and ephemeral tributaries, without even counting the ditches and dry washes. 

By contrast, EPA’s latest National Water Quality Inventory Report to Congress says 

that State 305(b) reports identify only 3.5 million miles of federally jurisdictional 

“waters of the United States” nationwide under current regulations. Given that the 

preamble of the proposed rule indicates that USGS maps can be used to help identify 

jurisdictional waters, can you explain whether the additional 4.6 million stream miles 

reflected on the USGS maps released to the House Science Committee will not be 

treated as jurisdictional once the proposed rule is finalized? [Source: U.S. 

                                                           
[1] Bayou aux Carpes Site in Jefferson Parish, Louisiana (1985), and the Henry Rem, Marion Becker, et al., and 

Senior Corporation Sites in Dade County, Florida (1988).  See 

http://water.epa.gov/lawsregs/guidance/wetlands/404c.cfm 

http://water.epa.gov/lawsregs/guidance/wetlands/404c.cfm
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Environmental Protection Agency, Office of Water, National Water Quality Inventory: 

Report to Congress (January 2009)].  

 

Response:  The rule provides for the first time a regulatory definition of “tributary” which 

requires certain physical characteristics which are indicative of sufficient volume and duration of 

flow to be a jurisdictional tributary.  As a result, datasets such as USGS’ National Hydrography 

Dataset that include streams and ditches, and maps developed from such datasets, include waters 

that may not meet the “tributary” definition.   

 

The agencies’ rule does not include a specific delineation and determination of waters across the 

country that would be jurisdictional.  Consistent with the more than 40-year practice under the 

Clean Water Act, the agencies make determinations regarding the jurisdictional status of 

particular waters almost exclusively in response to a request from a potential permit applicant or 

landowner asking the agencies to make such a determination. This remains true under the final 

rule.  

 

19. Today electric utilities, other energy facilities, and manufacturing facilities (often 

located in floodplains and riparian areas) design complex systems to manage and 

direct/divert water, stormwater, and waste on site so they can use the land and meet 

environmental requirements under federal and state law. These systems typically 

include ditches and canals that take water and waste to impoundments and treatment 

facilities and directly flow around and away from the facility. Only if the facilities end 

up discharging to a navigable water or adjacent wetland would they need to obtain 

Clean Water Act permits to meet water quality requirements at the point of discharge. 

The proposed rule would appear to make many of these ditches and impoundments 

themselves jurisdictional, requiring companies to meet water quality standards in the 

ditches and impoundments themselves rather than solely in downstream navigable 

waters and wetlands. EPA has long recognized that waste treatment systems are exempt 

from NPDES permit requirements and that water withdrawn for human use is not 

“waters of the United States.” In keeping with these positions, does EPA agree that 

purpose-built water and waste management, collection, and diversion systems, 

including their ditches and impoundments, are not federally jurisdictional?  

 

Response:  The proposed rule made no changes to the existing exclusion for waste treatment 

systems.  This remains true under the final rule. Whether or not a particular ditch is or would be 

jurisdictional under the Clean Water Act is a case-specific determination that depends upon the 

particular circumstances of each case.  The agencies’ rule actually reduces regulation of ditches 

compared to the 2008 Army/EPA Jurisdiction Guidance, which interprets and applies the 

Rapanos decision.  The 2008 guidance states that the agencies generally will not assert 

jurisdiction over “ditches (including roadside ditches) excavated wholly in and draining only 

uplands and that do not carry a relatively permanent flow of water”.  In contrast, the final rule 

excludes ditches with ephemeral flow that are not a relocated tributary or excavated in a 

tributary, and ditches with intermittent flow that are not a relocated tributary, excavated in a 

tributary, or drain wetlands.  
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In addition, for the first time, the agencies are excluding by rule ditches that are not tributaries to 

traditional navigable waters, interstate waters, or the territorial seas, regardless of their flow 

regime. These excluded ditches cannot be subject to regulation under any of the jurisdictional 

categories of “waters of the U.S.” under the rule except for traditional navigable waters, 

interstate waters, and the territorial seas. 

 

20. EPA, the Corps, and the regulated community rely on nationwide permits under 

Sections 402 and 404 to authorize discharges to jurisdictional waters without the need 

for individual permits, which take much longer and cost much more to obtain. This has 

been an especially important tool for energy infrastructure projects. Today, the use of a 

nationwide permit is subject to a small acreage limitation affected by “single and 

complete” projects, which are sections of projects that affect such waters. The proposed 

rule appears like it will make it more difficult to use nationwide permits by making it 

harder to qualify for them. How would EPA and the Army Corps ensure that most or 

all projects that now qualify for NWPs would continue to do so?  

 

Response: The final rule does not alter the Clean Water Act Section 404 permitting process 

administered by the U.S. Army Corps of Engineers and two authorized states. The final rule does 

not alter the Corps’ existing nationwide permits (NWPs) that currently streamline the permitting 

process for activities with minimal adverse effects on the aquatic environment.  In general, the 

agencies believe the rule may expedite the permit review process in the long-term for certain 

waters by clarifying jurisdictional matters that have been time-consuming and cumbersome for 

field staff and the regulated community in light of the 2001 and 2006 Supreme Court cases. 

The Corps’ NWP program authorizes certain Clean Water Act Section 404 and Rivers and 

Harbors Act Section 10 regulated activities that would have no more than minimal adverse 

effects on the aquatic environment.  For example, Nationwide Permit 3 (“Maintenance”), 

Nationwide Permit 12 (“Utility Line Activities”), and Nationwide Permit 14 (“Linear 

Transportation Projects”) authorize, for example, energy infrastructure projects such as pipelines 

and are not affected by the new rule because the rule does not change the interpretation of a 

“single and complete project.” Some of these activities may be non-reporting while others may 

require notification to the Corps.  The Corps can provide a permit applicant with additional 

information regarding which Nationwide Permit might apply to a particular activity.  In addition, 

some Corps districts also have State Programmatic General Permits and Regional General 

Permits allowing for efficient verifications of certain activities. 

 

Authorization under the CWA is not needed for activities which occur in non-jurisdictional 

waters/features.   
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QUESTIONS FOR THE RECORD 

Senator Barbara Boxer (D-CA) 

U.S. Senate Committee on Environment and Public Works 

 

Impacts of the Proposed Waters of the United States Rule on State and Local Government 

February 4, 2015 

 

Questions for EPA Administrator McCarthy 

 

 

1. Ms. McCarthy and Ms. Darcy, you have taken important steps to solicit public and 

stakeholder input as part of the rulemaking process. For example, I understand that the 

comment period was extended twice and lasted over 200 days, which seems like a long 

period of time compared to most rulemakings. Is this correct?  

 

Response:  That is correct.  In general, comment periods for EPA’s proposed rules are 60-90 

days. 

 

a.  I also understand EPA and the Corps have conducted significant outreach beyond 

the formal comment period. Can you also elaborate on the types of outreach 

conducted for this rule?  

 

Response: Early in the EPA and the Department of the Army’s (hereafter, “the agencies”) 

rulemaking process, the agencies consulted with tribes, state and local governments, and also 

reached out to small entities though a roundtable. This extensive outreach, as well as comments 

received on draft guidance that had been released earlier in 2011, shaped the agencies’ internal 

work on the proposed rule over the next two years.  

 

After releasing the proposal in March 2014, the EPA and the Corps conducted unprecedented 

outreach to a wide range of stakeholders, holding over 400 meetings all across the country to 

offer information, listen to concerns, and answer questions. We talked with a broad range of 

interested groups including farmers, businesses, states and local governments, water users, 

energy companies, coal and mineral mining groups, tribes, and conservation interests.  

 

The agencies also worked closely with states and municipalities through a series of conference 

calls organized by both the Association of Clean Water Administrators and the Environmental 

Council of the States. In October 2014, the EPA conducted a second small business roundtable to 

facilitate input from the small business community, which featured more than 20 participants that 

included small government jurisdictions as well as construction and development, agricultural, 

and mining interests. The agencies prepared a report summarizing their small entity outreach, the 

results of this outreach, and how these results informed the development of the proposed rule.1   

 

These actions represent the agencies’ commitment to provide a transparent and effective 

opportunity for all interested Americans to participate in the rulemaking process. 

                                                           
1 This report is available on the public docket at http://www.regulations.gov/#!documentDetail;D=EPA-HQ-OW-

2011-0880-1927.  

http://www.regulations.gov/#!documentDetail;D=EPA-HQ-OW-2011-0880-1927
http://www.regulations.gov/#!documentDetail;D=EPA-HQ-OW-2011-0880-1927
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b.  How will EPA and the Corps incorporate the feedback you have received as you 

work to prepare a final rule?  

 

Response:  The agencies received more than a million comments on the rule.  Most of these 

comments were identical or nearly identical letters received as part of multiple mass mailing 

campaigns.   The agencies worked closely together to read, organize, and respond to these 

comments. All comments received were reviewed and a response to comments document was 

completed, which summarized the comments received and explained how they were considered and 

addressed in the final rule. The final rule was signed on May 27, 2015, and published in the Federal 

Register on June 29, 2015. The final response to comments document was posted on June 24, 2015. 

2. The Clean Water Act broadly protected small streams and isolated wetlands for nearly 

25 years until the SWANCC case in 2001. Can you tell the Committee whether the 

proposed Clean Water rule covers more waters than were protected prior to the 

SWANCC decision in 2001?  

 

Response:  As a result of the Supreme Court decisions in SWANCC and Rapanos, the scope of 

regulatory jurisdiction of the CWA in the rule is narrower than the EPA and the Department of 

the Army’s (hereafter, “the agencies”) existing regulations that have relied on the Commerce 

Clause of the Constitution since the 1970’s. The most substantial change is the deletion of the 

existing regulatory provision that defines “waters of the United States” as all other waters “such 

as intrastate lakes, rivers, streams (including intermittent streams), mudflats, sandflats, wetlands, 

sloughs, prairie potholes, wet meadows, playa lakes, or natural ponds, the use, degradation or 

destruction of which could affect interstate or foreign commerce including any such waters: (i) 

Which are or could be used by interstate or foreign travelers for recreational or other purposes; 

(ii) from which fish or shellfish are or could be taken and sold in interstate or foreign commerce; 

or (iii) which are used or could be used for industrial purposes by industries in interstate 

commerce.” 33 CFR 328.3(a)(3); 40 CFR 122.2. Under the rule, these “other waters” (those 

which do not fit within the categories of waters jurisdictional by rule) would only be 

jurisdictional upon a case specific determination that they have a significant nexus as defined by 

the rule. The final rule limits “other waters,” as a general matter, to five specific subcategories: 

prairie potholes, Carolina and Delmarva bays, pocosins, western vernal pools and Texas coastal 

prairie wetlands.  

 

a. Were businesses in this country able to operate prior to 2001 when the Supreme 

Court narrowed the scope of the Act?  

 

Response: Yes.  Data from the Department of Commerce and other sources show that American 

businesses and the economy were very robust before the 2001 Supreme Court decision in 

SWANCC, when the scope of jurisdictional waters was broader than in the final rule. 

 

3. Ms. McCarthy, many of my colleagues choose to focus on perceived overreach and 

exaggerated costs of the proposed rule without discussing the value of providing clean 

water for our families and businesses.  
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a. Can you elaborate on some of the benefits of the proposed rule? 

 

Response:  Smaller streams and waterbodies perform a host of essential and valuable functions 

for Americans.  Fully one-third of all Americans—an estimated 117 million of us-- get some or 

all of our drinking water from public drinking water systems that rely in part on headwater, 

seasonal, or rain-dependent streams. Furthermore, inasmuch as upstream waters can transport 

pollutants to downstream waters, downstream waters cannot be protected without protecting 

those upstream waters. Science demonstrates that the upstream headwaters, wetlands, lakes, 

man-made channels, or other waters act together to significantly influence downstream waters 

by: 

 Protecting downstream water quality, 

 Reducing downstream flooding, 

 Providing habitat for fish and other aquatic life that live in traditional navigable waters, 

 Protecting property and infrastructure downstream, 

 Contributing clean water for drinking, irrigation, recreation, commercial fishing, and 

industrial uses downstream, or 

 Filtering pollution and reducing downstream treatment costs. 

 

4. Ms. McCarthy, in administering landmark laws, like the Clean Water Act, it is 

important that Federal agencies follow the best available science. Can you expand on 

the science that was used to develop the rule and whether the protections included in 

the rule are supported by science?  

 

Response: EPA’s Office of Research and Development prepared the Science Report, a peer-

reviewed synthesis of published peer-reviewed scientific literature summarizing the current 

scientific understanding of the connectivity of and mechanisms by which streams and wetlands, 

singly or in combination, affect the chemical, physical, and biological integrity of downstream 

waters.   

 

The scientific literature summarized in the Science Report clearly demonstrates that all streams 

strongly influence how downstream waters function.  Streams supply most of the water in rivers, 

transport sediment and organic matter, provide habitat for many species, and take up or change 

nutrients that could otherwise impair downstream waters. The literature also shows that wetlands 

and open-waters in floodplains of streams and rivers and in riparian areas (transition areas 

between terrestrial and aquatic ecosystems) have a strong influence on downstream waters since 

they act as the most effective buffer to protect downstream waters from nonpoint source 

pollution. Finally, the literature shows that wetlands and open-waters located outside of riparian 

areas and floodplains provide many benefits to rivers, lakes, and other downstream waters.  The 

current science, however, does not provide enough information to generalize about their 

connectivity to downstream waters. 

 

The process for developing the Science Report followed standard information quality guidelines 

for EPA.  In September 2013, EPA released a draft of the Science Report for an independent 

Science Advisory Board (SAB) review and invited submissions of public comments for 
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consideration by the SAB panel.  In October 2014, after several public meetings and hearings, 

the SAB completed its peer review of the draft Science Report.  The SAB was highly supportive 

of the draft Science Report’s conclusions.  EPA revised the draft Science Report based on 

comments from the public and recommendations from the SAB panel. 
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QUESTIONS FOR THE RECORD 

Senator Roger Wicker (R-MS) 

U.S. Senate Committee on Environment and Public Works 

 

Impacts of the Proposed Waters of the United States Rule on State and Local Government 

February 4, 2015 

 

Questions for EPA Administrator McCarthy 

 

1. Under your proposed rule; all waters in a flood plain are regulated, not just wetlands. 

So, under your rule you could be expanding jurisdiction to reach standing water in 

farmers’ fields.  

 

Response:  The rule does not say that all waters in a floodplain would be jurisdictional.  The rule 

allows for waters in the floodplain to be considered adjacent waters under the proposed 

definition of “neighboring” or such waters may be subject to a case-specific significant nexus 

determination but the rule limited that definition to the types of water features that have 

historically been subject to CWA jurisdiction. The rule specifically exempts many water features 

from CWA jurisdiction. The EPA and the Department of the Army (hereafter, “the agencies”) 

made clear in the preamble that the uplands located in “floodplains” would, under no 

circumstances, be subject to jurisdiction of the CWA.  Further, the rule does not change any of 

the statutory permitting exemptions for farming, silviculture, ranching and other specified 

activities under Section 404 of the CWA. 

 

2. Will you commit to me that the final rule will not apply to “all water” in a flood plain or 

riparian area or “all water” that might flow over the land or that might move through 

the ground?  

 

Response:  See previous response.  Additionally, the final rule specifically excludes groundwater 

from regulation, as well as other listed exclusions.  Those exclusions apply to waters regardless 

of their location in floodplains or riparian areas.   

 

3. Please respond to concerns expressed to me by members of the Council of International 

Shopping Centers in Mississippi that the proposed rule broadens the scope of the Clean 

Water Act beyond statutory and constitutional limits established by Congress and 

affirmed by the Supreme Court. Specifically, uncertainty is created by allowing certain 

features to be considered jurisdictional based on their relationship to “impoundments” 

while leaving “impoundment” undefined; and the reliance on the confusing concept of 

ordinary high water mark as the key identifier for tributaries.  

 

Response:  The agencies did not propose substantive changes to the regulation of impoundments 

of waters of the United States.  As a matter of law and policy, impoundments do not sever 

jurisdiction for upstream waters.  The ordinary high water mark (OHWM) is used as the current 

practice for identifying tributaries and OHWM is defined in current Corps regulations.  To 

provide additional clarity and for ease of use of the public, the agencies are including the Corps’ 

existing definition of OHWM in EPA’s regulations as well. Existing Corps regulations define 
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OHWM as the line on the shore established by the fluctuations of water and indicated by 

physical characteristics such as a clear, natural line impressed on the banks, shelving, changes in 

the character of soil, destruction of terrestrial vegetation, the presence of litter and debris, or 

other appropriate means that consider the characteristics of the surrounding areas. 33 CFR 

328.3(e). That definition is not changed by the rule. 

 

4. Please provide definitions and respond to the concern by the International Council for 

Shopping Centers that the rule leaves many concepts vague and undefined such as 

“impoundment,” “floodplain,” “riparian area” and “shallow subsurface hydrologic 

connection.”  

 

Response:    The agencies specifically requested comments on their proposed definitions and 

approaches. The final rule does not mention riparian areas, and instead uses clear distance-based 

bright lines to establish jurisdiction for determining adjacent waters and for determining whether 

a potential water may be subject to a case-specific significant nexus determinations. The final 

rule uses floodplain to mean a 100-year floodplain. The agencies intend to rely on FEMA flood 

zone maps wherever possible to identify the extent and location of the 100-year floodplain.  The 

final rule also significantly revises and simplifies the definition of adjacent, in response to public 

comments. 

 

The rule does not provide a definition for impoundments.  However, the agencies’ longstanding 

practice based on case law and current regulations does not change under the rule.  The final rule 

does not include a provision defining neighboring based on shallow subsurface flow, though 

such flow may be an important factor in evaluating a water on a case-specific basis under 

paragraphs (a)(7) and (a)(8) to determine if the water has a significant nexus to a traditional 

navigable water (TNW), interstate water, or territorial sea.  In the evaluation of whether a water 

individually or in combination with other similarly situated waters has a significant nexus to a 

TNW, interstate water, or the territorial seas, a variety of factors will influence the chemical, 

physical, or biological connections the water has with the downstream TNW, interstate water, or 

the territorial seas, including distance from a jurisdictional water, the presence of surface or 

shallow subsurface hydrologic connections, and density of waters of the same type).  

 

 

  



16 
 

QUESTIONS FOR THE RECORD 

Senator Dan Sullivan (R-AK) 

U.S. Senate Committee on Environment and Public Works 

 

Impacts of the Proposed Waters of the United States Rule on State and Local Government 

February 4, 2015 

 

Questions for EPA Administrator McCarthy 

 

 

1. The EPA’s economic analysis of the proposed rule says that it would result in a 3% 

increase in jurisdictional waters nationwide. Does the EPA have an idea of how much of 

that would be found in Alaska?  

 

Response:  The 3% increase was an estimated increase in required permits for jurisdictional 

waters, informed by a review of jurisdictional determinations.  This analysis was done on a 

national scale and we did not calculate the change by each state. The cited increase is a result of 

more clear determination criteria within the ‘other waters’ category.   

 

2. Will tundra with underlying permafrost be considered jurisdictional under the 

proposed rule?  

 

Response:  As is currently the case, “tundra” is a term that does not distinguish between wetland 

and non-wetland landforms.  Upland tundra is not, and never would be, “waters” and thus is not, 

and never would be, “waters of the U.S.”  Under the final rule, tundra could be jurisdictional if it 

meets the definition of waters of the U.S. 

 

3. Is permafrost itself jurisdictional under the proposed rule? If so, what is the significant 

nexus between permafrost and a navigable water, interstate water, or territorial sea?  

 

Response:  The term “permafrost” specifically refers to permanently frozen soil. While 

permafrost may underlie wetlands or open waters, as well as non-wetlands, it is not, in and of 

itself, a water or a water of the U.S.   

 

4. Are mountaintops that are covered in snow pack, or glaciers jurisdictional under the 

proposed rule?  

 

5. Response:  No, the upland areas located on mountaintops are not jurisdictional under the 

final rule simply because they are covered in snow pack or glaciers.  Are alpine muskeg 

peat bogs jurisdictional under the proposed rule?  

 

Response:  The term “muskeg peat bog” typically refers to an area that would meet the 

regulations’ unchanged definition of “wetland.”  Such areas are, and would remain, waters of the 

U.S. if they meet the definition of waters of the U.S. 
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6. Are forested wetlands on steep slopes that do not have a traditional hydrological 

connection (defined bed, bank or ordinary high water mark) jurisdictional?  

 

Response:  Such areas are, and would remain, waters of the U.S. if they meet the definition of 

waters of the U.S.  

 

7. Businesses need fair and consistent permitting. However, clarity is not necessarily 

uniformity. Permafrost, tundra, muskegs, boreal forest spruce bogs, glaciers, and 

massive snowfields are features unique to Alaska and are absent in the vast majority, if 

not the entirety, of the rest of the U.S. Would you be willing to tailor the rule to take 

into account regionally specific characteristics?  

 

Response: The EPA and the Department of the Army (hereafter, “the agencies”) carefully 

considered input, including examples such as those in the question, from state and local 

governments, as well as the public comments, as we developed the final rule to provide 

additional clarity and definitions to inform jurisdictional determinations. The final rule reflects 

these considerations. 

 

 

8. The EPA has stated a number of times, including at the hearing, that ditches are 

excluded from jurisdiction under the proposed rule. A closer read of the proposal lists a 

number of criteria a ditch must meet in order to be excluded from jurisdiction. Do you 

envision that some ditches located on residential and commercial properties will meet 

these criteria?  

 

Response:  Yes, we expect that many ditches located on residential and commercial properties 

will be excluded.  For example, distributary ditches such as many irrigation ditches and water 

recycling/reuse canals move water from a tributary to its place of use, such as farm fields, but do 

not connect back to the tributary system.  Because such ditches do not provide flow to a 

traditional navigable water, interstate water, or territorial sea, they are excluded under the rule 

when they are constructed in dry land.  The final rule also excludes ditches with ephemeral flow 

that are not a relocated tributary or excavated in a tributary, and ditches with intermittent flow 

that are not a relocated tributary, or excavated in a tributary, or drain wetlands.  

 

9. Do you think that you have adequately complied with Executive Order 13132, which 

requires consultation with states for rulemakings that have “substantial direct effects 

on the states?”  

 

Response: The scope of Clean Water Act jurisdiction is an issue of broad importance to states 

and many states have asked the EPA to respond to Supreme Court decisions in SWANCC and 

Rapanos through rulemaking.  The EPA works closely with every state as a partner in the 

implementation of federal and state authorities and responsibilities.  In this role, the EPA 

consulted early with states and state associations to develop the proposed rule.  

 

As part of the agencies consultation process, the EPA held three in-person meetings and two 

phone calls in the fall and winter of 2011, to coordinate with state organization prior to 
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beginning formal rulemaking. EPA also worked closely with states and municipalities after the 

rule was proposed.  Organizations involved include the National Governors Association, the 

National Conference of State Legislatures, the Council of State Governments, the National 

Association of Counties, the National League of Cities, the U.S. Conference of Mayors, the 

County Executives of America, the National Associations of Towns and Townships, the 

International City/County Management Association, and the Environmental Council of the States 

(ECOS). In addition, the National Association of Clean Water Agencies (NACWA) and the 

Association of Clean Water Administrators (ACWA) were invited to participate. As part of the 

consultation, 12 counties, eight associations and various state agencies and offices from five 

states (Alaska, Wyoming, Kansas, Tennessee, and Texas) submitted written comments. In 

addition, the EPA held numerous outreach calls with state and local government agencies 

seeking their technical input. More than 400 people from a variety of state and local agencies and 

associations, including the Western Governors’ Association, the Western States Water Council 

and the Association of State Wetland Managers participated in various calls and meetings.  The 

agencies’ engagement with states continued through a series of conference calls organized by 

both the ACWA and the ECOS.   

 

10. In your view, will this proposal result in fewer citizen lawsuits?  

 

Response:  Although the EPA cannot preclude third parties from filing suit pursuant to the Clean 

Water Act’s citizen suit provisions, the EPA and Army provided greater clarity in the final rule 

to permit applicants, agencies, and the public.  We believe that this will reduce, not increase, the 

possibility that these provisions may be misunderstood by permittees, third parties, or other 

stakeholders. Such clarity will also aid courts in responding consistently to citizen suits. We 

believe the final rule provides this clarity, consistency and predictability.  

 

11. What assurances can you provide the public, state and local governments, tribes, and 

regulated industry, that this rule will not cause skyrocketing costs of compliance, 

including mitigation costs?  

 

Response: This rule will clarify the scope of waters protected under the Clean Water Act, 

allowing entities to more easily understand where the Clean Water Act and all of its existing 

protections apply.  By providing this clarity the agencies will first help entities control costs by 

minimizing the circumstances where a detailed jurisdictional analysis is necessary.  

 

12. Even if EPA does not intend to regulate waters which may be interpreted as newly 

jurisdictional, how can small landowners avoid eventual litigation brought against them 

due to these wide interpretations?  

 

Response:  Landowners may request an approved jurisdictional determination (AJD) from the 

Corps. The agencies believe that the clarity provided by the rule will make conducting 

determinations easier. An AJD is an approved Corps’ determination that jurisdictional waters are 

either present or absent at a site, and can be used by the landowner if a CWA citizen suit is 

brought against the owner. While the AJD would not be binding on the third party, we believe 

the Corps’ expert opinion, and the landowner’s reliance on the Corps’ expert opinion, would be 

important factors to which any Court hearing such a suit would give substantial weight. 
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13. Section 101b of the Clean Water Act clearly states, “It is the policy of Congress to 

recognize, preserve, and protect the primary responsibilities and rights of the states to 

prevent, reduce, and eliminate pollution, to plan the development and use (including 

restoration, preservation, and enhancement) of land and water resources, and to 

consult with the Administrator in the exercise of his authority under this chapter.” Why 

was the State of Alaska treated as nothing more than another contributor to the public 

comment period?  

 

Response: The State of Alaska had the opportunity to participate in several of the agencies’ 

outreach activities throughout the process, including those offered to states long before the rule 

was proposed. The State of Alaska, through their Attorney General’s Office, provided 19 pages 

of comment on a waters of the US rulemaking to the agencies in December 2011 as part of the 

agencies’ formal federalism process. These opportunities were not available to the general 

public, and were not part of the public comment period, which included additional state-focused 

engagement. 

 

14. How do you think this proposed rule will impact the ability of state and local 

governments to exercise their authority with respect to land use management and 

planning?  

 

Response:  The Clean Water Act and the final rule do not regulate land use.  The CWA only 

regulates the pollution and destruction of jurisdictional waters and the final rule clarifies the 

definition of “waters of the U.S.” which has no direct impact on land use. 

 

15. All activities that will potentially affect newly jurisdictional waters will need to be 

approved by the Corps, and will be subject to EPA veto. Do you think the rule confers 

upon the EPA expansive control over land use and economic development decisions 

traditionally reserved for state and local governments?  

 

Response:  No. The rule does not confer federal control over land use and economic 

development decisions being made by state and local governments. The Clean Water Act only 

regulates activities that discharge pollutants into jurisdictional waters.  Activities that do not put 

pollutants into jurisdictional waters are not regulated and thus do not require permits from the 

Corps or EPA.  

 

16. How will the proposed rule impact the ability to create critical infrastructure that 

requires 404 permits?  

 

Response:  The rule does not alter the Clean Water Act Section 404 permitting process 

administered by the U.S. Army Corps of Engineers and two authorized states. The rule does not 

alter the Corps’ existing nationwide permits (NWPs) that currently streamline the permitting 

process for many energy infrastructure projects with minimal adverse effects to the aquatic 

environment, such as NWPs 8, 12, 17, 44, 51, and 52. In general, the agencies believe the final 

rule will expedite the jurisdictional determination process in the long-term by clarifying 

jurisdictional matters that have been time-consuming and cumbersome for field staff and the 
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regulated community for certain waters in light of the 2001 and 2006 Supreme Court cases. 

Thus, the final rule should help reduce the need for complex jurisdictional determinations. 

 

17. The proposed rule is based on the Connectivity Study, which was itself developed 

without consultation with the states, local or tribal governments, or industry. The 

report lacks regional examples, including for Alaska. How can EPA rely on such 

generalized information?  

 

Response:  The agency’s report, Connectivity of Streams and Wetlands to Downstream Waters: 

A Review and Synthesis of the Scientific Evidence, was developed by the EPA’s Office of 

Research and Development to inform the EPA’s and Corps’ proposed rulemaking.  The final 

report synthesizes more than 1,300 peer-reviewed scientific publications, covers research from 

across the nation, and provides regional case studies in an appendix. Drafts of the report were 

subject to three separate rounds of peer review, which included a Science Advisory Board review 

and public comment period.  Comments from the peer review panels, state and local 

governments, industry, other organizations, and individual citizens were used to develop the final 

report.  In addition, the preamble to the proposed rule included an extensive discussion of the 

draft report and offered the public a second opportunity to provide comments on the scientific 

support for the proposed rule. The final rule retains this discussion of the science report, and 

relies on its conclusions. 

 

18. By some estimates Alaska has 65% of the country’s wetlands and the majority of these 

are dependent on continuous or discontinuous permafrost. Why didn’t the Connectivity 

report include any maps or illustrations of Alaska?  

 

Response:  The agencies recognize the extent and value of wetland resources in Alaska, and the 

importance of permafrost in wetland formation in that state.  Unfortunately, the national wetland 

maps available for this report (National Wetlands Inventory (NWI)) are incomplete in Alaska 

and cover a much smaller portion of the state than states elsewhere in the country.  The report 

cites examples from research studies of streams and wetlands in Alaska. 

 

19. Why did the EPA Science Advisory Board convened to look at the Connectivity Report 

only include academics and not a single regulatory expert or scientist from a state 

government?  

Response:  The SAB draws upon experts from many different research environments and 

frequently includes scientists from state governments on its review panels which are selected 

through a nomination process. The SAB Panel for the Review of the EPA Water Body 

Connectivity Report included the needed expertise to address the charge, which focused on the 

clarity, accuracy and completeness of the EPA literature summary rather than the regulatory 

implementation issues. As a result, panel expertise focused on the relevant scientific disciplines 

(e.g., stream and wetland ecology, fish and invertebrate biology, biogeochemistry and 

hydrology) and included members with considerable experience in wetland delineation and 

conducting field assessments to support permitting activities. 
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20. Writing such a broad rule that applies nationally is certainly a difficult task. Wouldn’t 

the EPA have benefitted from additional assistance from state regulatory experts and 

those with intimate knowledge of specific watersheds and the unique hydrology and 

geographic features of the different regions of the country?  

 

Response:  As discussed in the response to Question #9, the agencies consulted robustly with 

state and local governments during the process of policy development for this rulemaking.  In 

addition, the rulemaking has the benefit of over one million public comments that, among other 

things, discuss regional conditions and variability.  The agencies carefully considered the input 

from state and local governments, as well as the public comments, as we developed the final 

rule. The final rule takes into account this important input. 

 

21. Under the proposed rule, landowners with properties containing newly jurisdictional 

waters may experience a decrease in property value. Has EPA considered how the rule 

will affect property values?  

 

Response:  The agencies do not collect information on property values as a part of making 

jurisdictional determinations. These determinations are made consistent with science and the 

law.  

 

22. Since the rulemaking was drafted before completion of the Connectivity Study, upon 

which it is based, how was there a meaningful opportunity to comment on the proposed 

rule provided?  

 

Response:  The agencies committed to a rulemaking built on the best-available, peer-reviewed 

science, and recognized the importance of ensuring that this supporting science was available to 

the public as they reviewed and commented on the proposed rule. In order to afford the public 

greater opportunity to benefit from the EPA Science Advisory Board's reports on the proposed 

jurisdictional rule and on the EPA's draft connectivity report, and to respond to requests from the 

public for additional time to provide comments on the proposed rule, the agencies extended the 

public comment period on the proposed rule to November 14, 2014. The SAB completed its 

review of the scientific basis of the proposed rule on September 30, and the SAB completed its 

review of the EPA's draft connectivity report on October 17. 
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QUESTIONS FOR THE RECORD 

Senator David Vitter (R-LA) 

U.S. Senate Committee on Environment and Public Works 

 

Impacts of the Proposed Waters of the United States Rule on State and Local Government 

February 4, 2015 

 

Questions for EPA Administrator McCarthy 

 

 

1. In light of EPA’s actions with respect to the Bristol Bay and Pebble mines incidents, do 

you believe that the regulated community has certainty that they can receive due 

process to have their projects fairly considered?  

 

Response:  Alaskans have expressed concerns that the largest open pit mining project ever 

proposed in North America would impact one of the most sensitive environments remaining in 

the world today. The Bristol Bay Watershed is home to the world’s largest remaining sockeye 

salmon fishery on which thousands of Alaskans depend for jobs and subsistence. Alaskans have 

certainty that their government is representing their interests to protect their health, their clean 

water, their jobs, and their economy. The EPA’s decision will be made in an open and 

transparent process that ensures due process for all Alaskans and the regulated community.    

 

2. Studies have clearly shown that even a slight increase in uncertainty causes exponential 

reduction in capital investments. Now that your Agency is expanding its authority over 

even more waters, how do you intend to instill certainty and reliability in the CWA 

permitting process?  

 

Response:  As a general matter, the EPA and the Department of the Army believe that the rule 

more clearly defines which waters are covered by the Clean Water Act, and which are not.  In 

doing so, the agencies seek to reduce current uncertainty about whether or not particular 

waterbodies are, or are not, jurisdictional.  We believe that predictability, certainty, and 

consistency will increase under the rule with associated benefits for jobs, the economy, and 

protection of the nation’s clean water.  

3. Under current regulations and Corps practice “all water” in a flood plain is not 

jurisdictional. In fact, in a 2004 report, GAO identified only one Corps of Engineers 

district (Galveston) that used the floodplain alone to establish jurisdiction over a 

wetland and even in that district, if the wetland was separated by two or more berms, it 

was not considered a water of the United States.  

 

According to the Rock Island District, the flood plain extends several miles inland from 

the Mississippi River and they felt that regulating all wetlands in the floodplain (much 

less all water) would be overreaching their authority.  

 

The proposed rule leaves the scope of the flood plain to the “best professional 

judgment” of EPA or the Corps, only requiring the presence of land formed by 
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“sediment deposition under present climactic conditions” and inundation when there is 

high water flow.  

 

There are no limits on the period of time that a so-called flood plain could be free from 

water, allowing agency officials to use any historic flood to identify the extent of the 

flood plain. Attached is a picture of the land around Brunswick MO that was inundated 

during the 1993 Missouri River flood.  

 

Also, below is a graphic that demonstrates the impacts of using the floodplain to 

identify waters of the U.S. As you can see, almost every facility manages water, if only 

stormwater, and if the facility is located in a floodplain then that water will be a water 

of the U.S under your proposed rule.  

 

Last Friday, this situation got even worse. President Obama issued a new Executive 

Order that changes the definition of floodplain from the area inundated by a 100 year 

flood to one that is based on either the 500 year flood, 2 or 3 feet above the 100 year 

flood, or some other area based on climate modeling.  

 

This new flood standard was issued without public participation. The order says you 

plan to get public input after the fact – but the new flood standard has been set.  

 

Will you commit to me that you will not try to turn water located at industrial facilities, 

farms, municipal water and wastewater facilities, and even homes into waters of the 

U.S. just because they are in a flood plain?  

 

Will you also commit to me that the Executive Order will have no bearing on your 

waters of the U.S. rule? 

 

Response:  Considerations regarding the presence of a floodplain are only relevant to a 

determination regarding “adjacent” waters and determining whether a water may be subject to a 

case-specific significant nexus determination.  

 

In contrast, ponds located in floodplains may be jurisdictional, as well as wetlands that meet the 

regulatory definition of wetland and are not otherwise excluded from jurisdiction (e.g., prior 

converted cropland). The final rule uses floodplain to mean a 100-year floodplain. The agencies 

intend to rely on FEMA flood zone maps wherever possible to identify the extent and location of 

the 100-year floodplain.   
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October 15, 2015 

The Honorable Janet McCabe 
Acting Assistant Administrator 
Office of Air and Radiation 
Environmental Protection Agency 
1200 Pennsylvania Ave NW 
Washington, DC 20460 

Dear Administrator McCabe: 

On behalf of the Senate Committee on Environment and Public Works, we would like to thank 
you for testifying before the Committee on Tuesday, September 29, 2015. The committee 
greatly appreciates your attendance and participation in this hearing. 

In order to maximize the opportunity for communication between you and the Committee, 
follow-up questions have been submitted by the members. We ask that you respond to each 
member's request in one typed document. To comply with Committee rules, please e-mail a copy 
of your responses to Elizabeth Olsengepw.senate.gov or deliver one hard copy by or before, 
Thursday, October 29, 2015. Responses should be delivered to the EPW Committee at 410 
Dirksen Senate Office Building, Washington, DC 20510. Due to security restrictions, only 
couriers or employees with government identification will be permitted to bring packages into 
the building. 

If you have any questions about the requests or the hearing, please feel free to contact Mandy 
Gunasekara, Counsel on the Committee's Majority staff at (202) 224-7841, or Ann Mesnikoff, 
Counsel, on the Minority staff at (202) 224-6948. 

Sincerely, 

PRINTED ON RECYCLED PAPER



Senate Committee on Environment and Public Works 
Hearing entitled, "Economy-wide Implications of President's Obama's Air Agenda" 


Questions for Administrator Janet McCabe 
September 29, 2015 

Chairman Inhofe: 

1. While NAAQS SIPs and attainment can take years, a new NAAQS is effective immediately for 
new air permits. Any delay in EPA's implementation guidance and updating air quality models 
makes it more difficult for businesses to expand and create jobs. Will EPA issue clear 
guidance to regions and States encouraging the use of near-term alternatives in any situation 
where the issuance of new implementation updates is delayed? 

2. What is EPA's plan to ensure that PSD permits are consistent with state and municipal 
compliance deadlines? 

3. What is EPA doing to alleviate permitting challenges to industry for the immediate change in 
the ozone NAAQS? 

4. Since the new NAAQS takes effect 60 days after publication in the Federal Register, and 
expanding facilities have to comply immediate at the effective date of the new NAAQS, has 
EPA prepared guidance for these facilities on how exactly to obtain a preconstruction permit? 

5. Due to your Agency's premature reconsideration of the current 2008 ozone standard soon after 
President Obama took office, EPA did not submit final nonattainment designations to states 
until May of 2012. EPA did not even publish state implementation plan guidelines until earlier 
this year. Given these simple facts, do you believe that states have had sufficient time to 
comply with the current standard? 

6. The President is reported in the press recently as saying that "some of the concerns" raised by 
municipalities over "legitimate economic issues have to be considered." I agree. Does the 
President support amending the Clean Air Act to allow at least some consideration of these 
legitimate economic issues? 

7. The President is also reported as having said that the potential benefits of a new standard in the 
number of lives saved and asthma cases averted is substantially higher than the costs. Does the 
President, and by extension the EPA, understand that a large portion of those benefits in the 
new standard is unrelated to ozone? Do you further understand that if you remove those non- 
ozone related benefits, the costs of the rule will exceed the benefits?



8. EPA's own analysis indicates that the vast majority of benefits claimed under its stringent 
ozone proposal actually come from reducing PM 2.5 . Why are you issuing an ozone rule to 
reduce PM2.5 ? Didn't EPA just issue a new standard for PM2.5? 

9. With a lowered standard, EPA's own data suggests many additional areas will end up in 
nonattainment. An analysis of the three most recent years of ozone data show that 499 counties 
would be out of attainment or in metropolitan areas that are out of attainment with a 70 ppb 
standard. Won't the actual number be even greater given that EPA will make the nonattainment 
designations by 2017? 

10. Earlier this year, EPA asked states to begin withdrawing outdated state plan revisions. As of 
this summer, there were over 650 outdated state plan revisions languishing at EPA. 

a. How will a new standard affect the backlog problem? 
b. Doesn't the backlog of state plan submissions at EPA suggest that EPA is overwhelmed 

with just trying to implement the current standards, much less the new ones? 
c. What will happen to this backlog when you start adding the SIP revisions needed to 

implement the Clean Power Plan? 

11. Isn't it true that EPA has finalized decisions in the past with regard to ambient air quality 
standards that have differed from CASAC's recommendation? 

12. 

13. EPA's modeling indicates that its ozone standard may actually increase mortality in cities like 
Houston. Can you please explain how this rule could end up increasing deaths in some areas? 

14. 

15. While CASAC said it made a"scientific" judgment in recommending a 70 ppb ozone standard, 
it called its recommendations for standards lower than 70 ppb "policy advice." Can you 
explain the difference? 

16. EPA chose to project the costs of its proposed ozone standard in one year, 2025, eight years 
after counties will be designated as nonattainment under the proposal. 

a. Does EPA's modeling capture the full cost of lost economic activity that counties in 
nonattainment areas will experience during those eight years? 

b. EPA chose to project the costs of its proposed ozone standard in 2025 since that would 
be the year in which most counties would have already attained the standards based on 
federal controls. Did EPA include in its cost, the many local controls that will be 
unnecessarily imposed? If EPA assumed longer compliance deadlines, shouldn't it 
write those compliance extensions into the final rule? 

17. EPA's own data shows that many national wilderness areas and national parks would fail 
EPA's stringent proposed ozone standards. Given those readings, should we not expect that 
such standards could have serious consequences on even marginally-economically developed 
areas? 

18. EPA's proposed ozone air standards will substantially increase nonattairunent areas across the 
country. In fact, many of America's most pristine national parks would have failed those



standards. Does a policy that pushes the Grand Canyon and Yellowstone National Parks into 
nonattainment make sense? If pristine wilderness areas flunk the standard, how would 
developed areas ever find a way to comply with the standard? 

19. High levels of natural background ozone may cause many otherwise clean states, especially in 
the West, to be unable to meet EPA's stringent ozone proposal even with costly emission 
controls. EPA says it can deal with these concerns through its "exceptional events" program. 
Yet, since 2008, Utah has submitted 12 exception event demonstrations, and EPA has yet to 
approve one. EPA's track record on exceptional events has been terrible — why should we 
think the exceptional events program can provide ozone regulatory relief to states with high 
background ozone? 

20. How many Exceptional Events, Rural Transport, and International Transport submissions has 
EPA received since the 1997 standard was finalized? How many exceptions did EPA grant? 

21. What is the exact timeline for issuance of the Exceptional Events guidance? 

22. EPA claims ozone health benefits at levels below background. How can EPA claim health 
benefits at ozone levels that are impossible to achieve? 

23. I understand that EPA does not exclude Mexican and Canadian ozone emissions when it 
determines background levels of ozone. What could a county in my district due to control 
emissions in a foreign country? 

24. If EPA sets ozone standards at or below background concentrations, states will be left 
"controlling" natural or transcontinental emissions. What can a state do to control naturally 
occurring or transcontinental ozone? 

25. In 1997, the Clinton EPA declined to set ozone standards at the level EPA is now considering 
in part because such standards would be so close to background levels that they would be 
"inappropriately targeted" in some areas. Have background levels changed since 1997? 

26. The Clean Air Act's legislative history call's near-background air standards a"no-risk 
philosophy [that] ignores all economic and social consequences and is impractical." Do you 
agree with that statement? 

27. EPA chose to project the costs of its proposed ozone standard to 2025, eight years after 
counties will be designated as nonattainment areas under the proposal. What consequences will 
those counties face from being designated nonattainment?



28. According to EPA, many of the emissions reduction controls needed to meet the stringent 
proposed ozone standard in the east and all of the reductions required in California have not 
even been invented yet. How does EPA explain the rationale of imposing this much burden on 
the American people when EPA itself doesn't even know how this rule can be accomplished? 

29. The ozone proposal relies heavily on two exposure studies in which the overall results — by 
EPA's own benchmark — did not indicate a clinically-significant link between ozone 
concentrations below the current standard and health effects. EPA ignores these overall results 
and instead relies on data from just 9 study participants to claim there are health effects below 
the current standard. Yet at least 5 other study participants showed health improvements from 
being exposed to ozone. Shouldn't this caution EPA against over-interpreting outlier results 
from these studies? 

30. Your Agency consistently touts the new body of scientific studies developed since the 
finalization of the 2008 standard. What studies were not included in the 2010-2011 
reconsideration by the Obama Administration that are included in the development of this final 
rule? 

31. How many counties in the U.S. currently contain EPA-designated ozone monitors? 

a. How many ozone monitors does the EPA maintain across the U.S.? 

b. When — if ever — will additional monitors be required? 

c. Please detail the changes being made to the ozone monitoring networks, including any 
changes in monitor location, redistribution, density, location requirements, etc. 

32. When will EPA issues implementation guidance for the new standard? 

33. When did EPA send the ozorie rule to the Federal Register? Did EPA request a publication 
date? When does EPA expect the rule to be published in the Federal Register? 

Clean Power Plan 

1. Congressional intent alongside agency practice has typically resulted in less stringent emission 
standards for existing sources than for new sources. Why, under the final rule , is the standard 
for existing power plants more stringent than the standard for new power plants? 

2. Recently, EPA Administrator McCarthy stated that you expect "the majority" of states to 
submit a State Implementation Plan. How many states have currently committed to submit a 
final SIP in 2016 and how many do you currently expect to request an extension? 

3. In order to get a two-year extension to 2018, states must provide "a demonstration of how they 
have been engaging with the public, including vulnerable communities, and a description of 
how they intend to meaningfully engage with community stakeholders during the additional 
time (if an extension is granted) for development of the final plan."



a. How does the agency define "vulnerable communities"? 
b. How does the agency define "meaningful" engagement? 

4. Some Clean Power Plan supporters have suggested EPA can impose federal implementation 
plans before states have the opportunity to submit a state plan. 

a. What is the earliest date that EPA will consider imposing a federal plan? 

5. EPA has repeatedly stated it will not take punitive actions, including restricting highway funds, 
for states that do not submit satisfactory state plans under the Clean Power Plan. 

a. Is it true that even if a federal plan is imposed on a state, EPA can and will still delegate 
key aspects of implementation to the state? Please explain. 

b. If a Federal Implementation Plan (FIP) is imposed, will states be able to subsequently 
submit complete or partial state plans that would replace the federal plan? Are there any 
limits to those options? 

6. A recent U.S. Chamber white paper suggested: "An approved [state plan] under the pending 
[Clean Power Plan] could effectively give NGOs a seat at the table for decisions now made by 
the State alone. For instance, an NGO might sue an electric utility that it believed was failing 
to dispatch electricity or generate renewable energy in compliance with a[state plan] — even if 
the State did not share that belief.... An NGO could potentially sue local construction 
companies or building owners who fail to achieve a[state plan's] energy-efficiency 
requirements."] 

a. Is there any way that state plans would not be subject to enforcement actions by 
environmental litigants like the Sierra Club? 

7. The New York Times quoted EPA officials who were then crafting the Clean Power Plan as 
saying its legal interpretation is "challenging" and that "this effectively hasn't been done." 
Given the novelty, shouldn't we wait to see how the courts rule on this "challenging 
interpretation" that "hasn't been done"? 

8. The Supreme Court's UARG v. EPA decision sends a clear warning to EPA that expansive use 
of authority faces substantial legal hurdles, "When an agency claims to discover in a long- 
extant statute an unheralded power to regulate `a significant portion of the American economy,' 
we typically greet its announcement with a measure of skepticism. We expect Congress to 
speak clearly if it wishes to assign to an agency decisions of vast `economic and political 
significance."' EPA is seeking to overhaul the country's entire electric, grid by reinterpreting a 
law that has been on the books for over 40 years. Where did Congress speak clearly to give the 
Agency such powers? 

9. The Supreme Court's UARG v. EPA decision is clear that control technology "cannot be used 
to order a fundamental redesign of the facility," is "required only for pollutants that the source 
itself emits," and "may not be used to require reductions in a facility's demand for energy from 
the electric grid." Yet, the Clean Power Plan uses control technologies to redesign the entire 
electric grid, requiring controls well "outside the fence-line" of a power plant and often where 
no greenhouse gases are actually emitted. Is EPA concerned that the Clean Power Plan seems 
to be at odds with recent Supreme Court rulings? 

1 Sidley Austin, LLP, Potential Enforcement Implications and Liabilities Associated with EPA's Proposed Greenhouse Gas 
ESPS Rule, available at http://www.energyxxi.org/sites/default/files/ESPS%20white%20paper%206.17.15.pdf



10. Environmental groups have argued that section 111(d) does not allow emissions trading 
because sources must continuously demonstrate compliance with performance standards. Does 
EPA agree or disagree with these environmental groups — can EPA set up an emissions trading 
program under 111(d)? 

11. In 2010, EPA concluded that CO2 emissions substantially larger than those from the Clean 
Power Plan had so little impact on global climate that "extrapolating from global metric to local 
effect with such small numbers ... remain beyond current modeling capabilities." How, then, 
does EPA claim $20 billion in climate benefits from modeling that attempts to tie changes in 
global carbon metrics to local effects? 

Rankine Member Boxer: 

1. EPA has undertaken significant outreach to stakeholders on the Final Clean Power Plan. Can 
you describe in more detail the engagement EPA has had with states and other stakeholders 
since the final Clean Power Plan was signed? Can you also provide information on EPA's plans 
for outreach going forward? 

2. I recently joined with colleagues on a letter to EPA regarding the Clean Energy Incentive 
Program. The program encourages renewable energy development but is focused on wind and 
solar power. There are many other renewable sources that could also help to reduce carbon 
pollution. Will EPA look at how this program can account for geothermal energy and other 
proven renewable power sources? 

3. EPA's Clean Power Plan gives significant flexibility to states in achieving the emissions 
reductions in the final rule. What steps did EPA take to give states flexibility in how they plan 
for and achieve the reductions needed by 2030? 

Senator Wicker: 

1. EPA Regional staff referenced state-specific spreadsheets and calculations to state DEQs 
during calls and e-mails. MS along with other states requested copies of these documents, but 
they were never provided. Why did EPA not provide the states with information they requested 
and needed to adequately review and comment on the proposed rule? 

2. After states commented on the Clean Power Plan that the renewable energy targets were 
unachievable when set using regional data rather than state-specific data, why did EPA 
continue to include and substantially increase the amount of proposed renewable energy? 

3. South Mississippi Electric (SME) is a Generation & Transmission Cooperative serving over 
419,000 homes and businesses throughout 55 counties in the State of Mississippi. One of 
SME's biggest concerns is the drastic and unproven shift to renewables in the final version of 
the Clean Power Plan that could require 21 percent of SME's generation to come from



renewables by 2030. To meet the 2030 emissions rate, over 21 of these facilities would be 
required at a cost in excess of $2 billion. SME currently has just over $2 billion in assets that 
have been accumulated over about a 50 year time frame. How will people in my state be able to 
afford costs associated with the dramatic shift from fossil generation to renewable energy 
generation set forth in the Clean Power Plan? 

4. Has EPA ever based performance standards on measures beyond the fence line of a source, as it 
does in the Clean Power Plan? 

5. Has EPA ever claimed authority section 111(d) of the Clean Air Act to order a facility to stop 
operating, as it does in the Clean Power Plan? 

6. If EPA implements a lower ozone standard, many areas that are currently in attainment will not 
be. How will you help these jurisdictions navigate the complex and burdensome federal ozone 
standard bureaucracy and work to bring them back into attainment? 

7. Did EPA use a fixed cap on costs for unknown controls in its latest cost projections of lowering 
the ozone standard, unlike in 2010 when EPA assumed that costs for "unknown controls" 
increased as more pollution was removed? 

Senator Fischer: 

1) When considering the appropriate level to set the ozone standard you agency "placed the most 
weight on human exposure studies" — at least according to the proposed rule. Isn't it true that 
only ONE of these studies — the Schelegle study — shows effects that may be considered 
adverse at levels below the current standard — which appears to show impact at 72 ppb. Aren't 
you concerned that other peer reviewed studies have called your strongest evidence into 
question? 

2) Are you familiar with the recent study coming out of NASA 2 , which reports that the United 
States is importing ozone from China? Does the EPA — or anyone in the government - have a 
way to measure the amount of ozone we are importing from our competitors overseas? If we 
cannot measure the ozone we are importing from China — how can the EPA's so-called 
exceptional events exclusion work to hold states harmless for this pollution originating from 
China? 

3) Does the EPA have the discretion under the Clean Air Act to take into account the issue of 
background ozone when setting the standard? Since the EPA has the discretion to consider the 
dilemma posed by background ozone — did the agency take background ozone issues into 
account when setting the ozone standard? 

Z http://www.jpl.nasa.pov/news/news.php?feature=4685



Clean Power Plan 

4) Nebraska operates under a statutory mandate to provide low-cost and reliable public power. A 
recent study conducted by the Platte Institute, a nonpartisan "think tank" in Nebraska, found 
that the Clean Power Plan would cost Nebraskans an additional $3.5 billion for natural gas and 
renewable infrastructure, and raise residential electricity prices by 24 percent by 2020. 
Additionally, the Nebraska Department of Environmental Quality 3 stated that the Agency has 
not accounted for the state's significant investment in its existing electric generating units to 
comply with federal air quality regulations, a cost also borne by ratepayers. 

How can Nebraska continue meeting its statutory public power obligations while also 
complying with the rule? 

5) According to the Nebraska Public Power District, which services 86 of Nebraska's 93 counties, 
the EPA failed to show an emission limitation which is achievable or adequately demonstrated 
in the state of Nebraska. NPPD also stated that achieving a 6 percent efficiency rate for 
existing coal plans is "virtually impossible," and that it lacks the transportation capacit.y to run 
its gas-fired generators at 70 percent statewide as mandated by the rule4. 

Can you describe the calculations used when setting Nebraska's target reduction, particularly in 
relation to efficiency and utilization? 

3 Comments of the Nebraska Department of Environmental Quality on Proposed Carbon Pollution Emission Guidelines for 

Existing Stationary Sources: Electric Utility Generating Units, 79 Fed. Reg. 34830 (June 18, 2014). 

4 Comments of the Nebraska Public Power District on Proposed Carbon Pollution Emission Guidelines for Existing 
Stationary Sources: Electric Utility Generating Units, 79 Fed. Reg. 34830 (June 18, 2014).
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WASHINGTON, DC 20510 

June 12, 2015 

The Honorable Mathy Stanislaus 
Assistant Administrator 
Office of Solid Waste and Emergency Response 
U.S. Environmental Protection Agency 
Ariel Rios Federal Building 
1200 Pennsylvania Ave., NW 
Washington, DC 20460 

Re: Superfund Management 
North Penn Area 5 Superfund Site 
Operable Unit 1— Proposed Remedial Action Plan 

Dear Administrator Stanislaus: 

We are concerned about the vulnerability of the Superfund program to wasteful spending at a 
time when federal resources are not increasing. A case in point is the proposed remedial action 
plan (PRAP) for Operable Unit 1(OU 1) of the North Penn Area 5 Superfund Site in 
Pennsylvania. 

Unfortunately for all involved, including the federal taxpayer, the remedial project managers for 
this site appear to have taken a checklist approach to North Penn Area 5 OU 1 without 
considering the actual site conditions. The Superfund National Contingency Plan (NCP) 
recommends treatment of principal threat wastes where practicable and establishes restoration as 
the goal for contaminated groundwater. However, as EPA has recognized at many sites, 
groundwater is often best addressed by removal of the source of contamination, and monitored 
natural attenuation (which is considered treatment) often can be the most effective way to  
address groundwater contamination. 

The Pennsylvania Department of Environmental Protection has reviewed the PRAP and in a 
January 6, 2015 comment letter questioned Region 3's rationale for proposing a pump and treat 
remedy for this site. We are asking that the Headquarters Superfund program conduct a similar 
review. There are numerous examples of Superfund sites in Region 3 and around the country 
where human health and the environment are protected through a combination of source 
removal, monitored natural attenuation and institutional controls. It is not clear why a similar 
approach was not proposed for OU 1 of North Penn Area 5. In fact, it is not clear why EPA 
would continue to expend federal resources at this site if the state is willing to assume oversight 
responsibility for it.



The Honorable Mathy Stanislaus 
.1 une 12, 2015 
Page 2 

To address the issues raised in this letter, (1) please ensure that Regional Superfund staff receives 
training regarding approaches to remedy selection for contaminated groundwater, (2) please 
ensure that Regional Project Managers are not penalized for deviating from a check list when 
developing remedies based on site specific conditions, (3) please review the PRAP for North 
Penn Area 5 OU 1 in light of EPA's remedy policies and precedents, and (4) please evaluate 
turning management of this site over to the state. 

Please let us know the result of your review by June 30, 2015. 

Sincerely, 

, 

mes M. Inhofe	 Pat Toomey 
U.S. Senator	 U.S. Senator
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June 24, 2015 

Ann Dunkin 
Chief lnformation C)fFicer 
U.S. Environmerntal Protection Agency 
1200 Pennsylvania Avemte, N.W. 
Mail Codc: 2810A 
Washington, DC 2(}460 

Dear Ms. Uunkin: 

For more tlhan a decade, I have called for efforts to improve the integrity of the 
Environmenta) Pt-otection Agency's (EPA) grants programs, iticluding CPA's online grants 
database. t Wthilc EPA has taken some steps to inet-ease transparency and accountability within 
the grants program, the current grants database is not user-friendly and lacks significant 
inl'ormation about F.I'A grants. As the nominee to serve as the Assistant Administrator (AA) for 
the FPA's C7ffice of'Fnvironmental Inforrtnation (01. 11), I wt-ite to better understand the steps yott 
are taking to ensure success in this role and to memorialize tny request for reforms to EPA's 
online grants database. 

At the outset, I atn disappointed by your unfatniliarity with EPA's grants database. My 
Committee sta('f' broaclied eoncerns with the grants database at a June 5, 2015, meeting with you, 
and as clid I at your June I 1, 2015, nomination hearing. As sucli, I was surprised by your 
admitted lack of farniliarity with thc database at our June 18, 2015, meeting in rny oflice. 
Altliotugh I:PA's Office of Administration and Resources Management oversees grants awarded, 
01".1 is responsible for the technology used by h:PA inclttding the grants database website. OE I's 
mission is to "...ensure the quality of' hPA's information, and the efficiency and reliability of 
EPA's technology, data colle-ction and exchange efforts, and access services. 112 The Office of 
Information Analysis and Access Nvithin OL:I '`seeks to continuously enhance the public's access 
to qualit y cnvironmental data and infotrnation." 3 Accordingly, as EPA's Chief Inforniation 
Officer ('CIO) since February 2015 ancl advisor to the Administrator for the last ten months, it 
would IZave been Iitting for you to work on I^PA's grants database. 

E:PA's grants program constitutes rnore than 40 percent of'tlie Agency's annual budget`' 
so it is equally impot-tant to ensttre grant information is publicly available and comprehensive. 
I have macie transparency of EPA's grants progratn a key focus during n1y tirne as the Chairman 
of- the C-omnlittee on Fanvironment and Publie Works (EPW). In 2004, I held an EPW hearing 

'.S'ee Grant Awards Database, Envtl. Prot. Agency, 
lhttn::-"voselnit^v:^o^!r-n},'i,^'-rrIs eg f.ns'?F3omePaee?RendForm (last visited June 24, 2015). 
2 .4hoiu the C1fJic.•e vJL'nvii-onrrtental Informatioti (UE/), L;nvtl. Prot. Agency,	U4yw^w2.e^a.gov!abo^rtej»'rthout- 
otfice-environmental-intorniation-oei (last visited June 24, 2015). 

FY 2015 G'PA £tucl,get irr L3rief, E;nvtl. f'r-ot. A gencti Itttt^ «w^ 2.cpaw^cJv Stt^s!^roductiQn f^leL!2014- 
t):3 dorwnents f} 1 s bibji^if (last visited June 24, 2015).    



Ms. Ditnkin 
June 24, 2015 
Page 2 of 3 

entitled "Grants Managcment at the Environmental Protection Agency" vvhere the Governnlent 
Accountability Office (GAO) reported a lack of speciCcity in how F,PA oversees disc.retionary 
grants, a lack of competition among discretionary grants, and a lack of ineasureable outconles, 
along witlt other issues. s These tindings were subsequently compiled into an EPt'J Majority staff 
report entitled "Grants Managernent at the Environrnental Protection Agcncy: A New Culture 
Required to Cure a I-listozy of Probletns." 6 Ultimately these oversight efforts led to a 
reorganization of the EPA website as part of an effort to increase transparene) , and ensure 
accountability of EPA grants. Nloving forward, 1 want to ensure that the Agency provides the 
pubtic with comprehensive grants inforrnation on its website. 

Upon reviewing the EPA grants database, my Coinmittee staff identified several concerns 
with the current state of the database. According to the grants website, "EPA Grant Awards 
Database contains a sunitrtary record for all norn-constructiori EPA grants awarded in the 4ast 10 
years plus grants that were awarded before that tinie that are still open." 7 However, the database 
does not appear to contain comprehensive information regarding grants awarded bv EPA nor 
does it fully report grants awarded for the last ten years. 

As one example, my Committee staff identified a lack oficornprehensive inforniation on 
LPA's database when conducting oversight of EPA's grant awards to the environmental activist 
group, Natural Resources Defense Coitncil (NRDC). According to EPA's database, the Agency 
awarded NRDC two grants totaling $2,332,780 over dic last ten years. s Yet, USAspending.gov 
repot-ts that NR-DC received ten grants from FPA totaling $3,900,950 over the last ten years.9 
This is a signitfcant difference in the amount and number of grant awards repot-tecl, and can be 
construcd as EPA inisleading the public on the grants awardecl to the NRDC. 

Attliouglh thc Agency has stated that USAspending.gov t4 is the prirnary way the Agency 
reports grant awards to the public—tlzere is no mention of or link to USAspending.gov on EPA's 

` Grants Managenrent ctt tlae Enrirorunerrtal Protection.4gencar: Hearin ; before the U.S. S. Comm. on Envirornment 
& Pub. Works, 108th Cong. (2004). 
`' Grants ,'49anagetitent at the Enviror;tnental Protection Agencv, A New Cittlrrre Required to Ctrre a Hrstory of 
Problems, U.S. S. COMM. ON ENV''f & PUB. WORKS, Sept. 2004, cn,arlable ai 
htto:?l^vtiwv.epw.scr3 ate. gov ,,repwhitepapers/Crants.pd f: 
' Grant.tvvards Uatcrbase, F;nvt:. Prot. A^enc http:/! osern3ite.e a.<rov/ottrm/i m.nsf%I-lomePa^e?ReadPorm b Y:	Y 	 p" ^ 	 ŝ e^(^̂	 a 
(last visited Jurie 24, 2015), 
R Fk'A grarnts database reports two grant awards to NRDC in amourt of$1,210,105 and $1,122,675. flll f(wcrrds to 
Non-Profrts, Grant ,4warc1s T>atabase, Fnvtl. Prot. Ageney, 
http:'r`^osemite.e^a.goti'orlrr3^/i^^:ns e;_f.nsf/RepslTv'orton- 
Prol`t"o20Grants?t)pcnView&Start-999fiCotuu=500&Rxpand = l3l2f}1312 (last visited June 24, 2015). 
') USAspending.gov reported that over tne last ten years, EPA awarded NRDC ten grants in the arnounts of 
$394,891; $353,772; S399,632; $374,012; $367,357; $383,134; $418,047; $418,047; $400,333; and S39I,725. S,°e 
htt s:J,'wxw.usas endin . vov/ha^r eslA.dvancedScarch:as x?stib= &ST =̂G&RY-2015 2014 2013&A-O^^.SS=USA& 
RN- N atural^,o20 Resources°r^20Defense°/o20Council: --	 -	 ------ -- 	_ __--- 
https:/,'tyww• .usasperuling, gov/PagesiAdwancedSearch.aspx?sub=y&ST= • G&FY--2012,2011,2014cx;A -O&SS=USA&. 
RN-Natural%20Rcsourccs°/a20Dctensc°/b20Cottnci(: 
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WASHINGTON, DC 20510 

.Iune 12, 2015 

"Che Honorable Mathv Stanislaus 
Assistant Administrator 
Office ol'Solid Wastc and Emergency Response 
U.S. Environnlental Protection Agency 
Ariel Rios Federal Huilding 
1200 Pennsylvania Ave., NW 
Washington, DC 20460 

Re:	 Superftind Managenient 
North Penn Area 5 Stiperfund Site 
Operable tJnit 1-- Proposed Remedial Action Plan 

Dear Administrator Stanislaus: 

We are concerned about the vulnerability of the Superfund program to wastel'ul spending at a 
time when federal resources are not increasing. A case in point is the proposed remedial action 
plan (PRAP) for Operable tJnit 1(OU 1) of'the North Penn Area 5 Superfund Site in 
Pennsylvania. 

Unfortunately for all involved, including the federal taxpayer, the remedial project nlanagers for 
this site appear to have taken a checklist approach to North Penn Area 5 OtJ 1 without 
considering the actual site conditions. The Superfund National Contingency Plan (NCP) 
reconlmends treatment of'principal threat wastes where practicable and establishes restoration as 
the goa) for contaminated groundwater. However, as EPA has recognized at ►nany sites, 
groundwater is often best addressed by removal of'the sourcc of contarnination, and monitored 
natural attenuation (which is considered treatment) often can be the most effective way to 
address groundvv'ater contamination. 

"fhe Pennsylvania Department of Environmental Protection has reviewed the PRAP and in a 
January 6, 2015 coinnlent letter questioned Region 3's rationale for proposing a pump anci treat 
reinedy for this site. We are asking that the Headquarters Superfund program conduct a similar 
review. There are numerous examples of' Superfund sites in Re gion 3 and around the country 
where human hcalth and the environment arc protected through a combination of source 
removal, monitored natural attenuation and institutional controls. It is not clear why a similar 
approach was not proposed for OC? 1 of Nort11 Penri Area 5. in fact, it is not clear why EPA 
would continue to expend federal resources at this site if the state is willing to assume oversight 
responsibility for it.
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

WASHINGTON, D.C. 20460

OFFICE OF

SOLID WASTE AND


EMERGENCY RESPONSE 

The Honorable James M. Inhofe 
United States Senate 
Washington, D.C. 20510 

Dear Senator Inhofe: 

Thank you for your June 12, 2015, letter concerning the proposed amended remedy for the North 
Penn Area 5 Superfund Site, Operable Unit 1 (OU1), in Colmar, Pennsylvania. I appreciate the 
opportunity to discuss the activities at the site. 

The North Penn Area 5 site is one of several contaminated groundwater and drinking water sites 
within the North Penn Water Authority's service area. Between 1997 and 2003, the 
Environmental Protection Agency (EPA) undertook a site-wide evaluation of the nature and 
extent of the contamination at the site. Based on the evaluation, the EPA selected a remedy for 
OU 1 detailed in the 2004 record of decision (ROD) that required applying chemical oxidation to 
the source area and extracting and treating groundwater to contain the contamination plume. 
Subsequent to the 2004 ROD, BAE Systems, under an administrative order on consent with the 
EPA, performed additional investigations of groundwater contamination at OU1 and summarized 
its findings in a 2009 pre-design investigation report. 

As a result of BAE's additional post-ROD investigations, as well as the 2011 focused feasibility 
study, the EPA published a proposed plan in August 2014 to amend the 2004 ROD. After 
thoroughly investigating and carefully evaluating the potential remedial alternatives for 
addressing OU1 's site-specific conditions, the EPA's proposed plan recommended the selection 
of an optimized extraction and treatment system to address volatile organic compounds in 
groundwater. The EPA held an extended 90-day public comment period for this proposed ROD 
amendment, during which the agency received more than 1,000 pages of comments. We are 
carefully considering these comments as part of the remedy selection process and will present a 
formal response to the comments in the final ROD amendment's responsiveness summary. EPA 
Region 3 and EPA's headquarters Superfund program will thoroughly review the amendment 
and responsiveness summary to ensure both are consistent with applicable agency policy and 
regulation. 

With respect to assessing monitored natural attenuation (MNA) as a remedy for OU1, the 
proposed plan included several summarized alternatives that were fully explored in the 2011 
focused feasibility study, including MNA. The August 2014 proposed ROD amendment ruled 
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out MNA as a viable alternative based on the regulatory nine-criteria screening process for 
assessing potential remedies, which is established in the National Oil and Hazardous Substances 
Pollution Contingency Plan (NCP). The EPA also relied upon its 1999 guidance, Use of 
Monitored Natural Attenuation at Superfund, RCRA Corrective Action, and Underground 
Storage Tanks Sites. Review of groundwater sampling and analysis data by EPA's Region 3, 
EPA's Office of Research and Development, and an optimization expert concluded that the 
plume is not stable nor decreasing; the plume is not currently delineated to the extent needed to 
select MNA; contamination likely continues to migrate; and there is likely an unidentified 
secondary source of contamination. 

The agency continues to address groundwater contamination with cleanup strategies based on 
current technological and scientific information. I can assure you that the EPA's staff are well 
trained and knowledgeable about these technologies. While MNA is one of the potential 
remedial options to address contaminated groundwater, its application must be based on the 
conditions at the site and consistent with the NCP. The EPA proposed optimized extraction and 
treatment as the North Penn Area 5 OU1 's amended remedy based on site-specific information 
and the remedy's ability to restore groundwater to Comprehensive Environmental Response, 
Compensation, and Liability Act (CERCLA) cleanup standards. The proposal was based on site-
specific factors including: the groundwater contamination remains two orders of magnitude 
above the drinking water standard; the contamination is relatively shallow at 80 feet or less 
below ground surface; the current extraction well is not targeted to this zone of contamination; 
and additional extraction wells can be installed to effectively capture the plume. 

Consistent with agency practice, we will ensure that the Pennsylvania Department of 
Environmental Protection continues to have opportunities to review and consult on this cleanup. 
However, the CERCLA (Superfund) statute and the memorandum of agreement between the 
EPA and the Pennsylvania DEP that define how both agencies exercise their cleanup authorities 
are clear that NPL sites are not eligible for cleanup under Pennsylvania's Act 2 program. 

I hope this information is helpful. If you have any questions, please do not hesitate to contact me 
or your staff may contact Carolyn Levine, in EPA's Office of Congressional and 
Intergovernmental Relations, at levine.carolyn@epa.gov, or at 202-564-1859. 

Mathy Stanislaus 
Assistant Administrator



s 

JAMES M. INHOFE, OKLAHOMA, CHAIRMAN 

DAVID VITTER, LOUISIANA 
JOHN BARRASSO, WYOMING 
SHELLEY MOORE CAPITO, WEST VIRGINIA 
MIKE CRAPO,IDAHO 
JOHN BOOZMAN, ARKANSAS 
JEFF SESSIONS, ALABAMA 
ROGER WICKER, MISSISSIPPI 
DEB FISCHER, NEBRASKA 
MIKE ROUNDS, SOUTH DAKOTA 
DAN SULLIVAN, ALASKA

BARBARA BOXER, CALIFORNIA 
THOMAS R. CARPER, DELAWARE 
BENJAMIN L. CARDIN, MARYLAND 
BERNARD SANDERS, VERMONT 
SHELDON WHITEHOUSE, RHODE ISLAND 
JEFF MERKLEY, OREGON 
KIRSTEN GILLIBRAND. NEW YORK 
CORYA. BOOKER, NEW JERSEY 
EDWARD J. MARKEY, MASSACHUSETTS

'Unitcd *tatcs ^Cflatc 
COMMITTEE ON ENVIRONMENT AND PUBLIC WORKS 

WASHINGTON, DC 20510-6175 
RYAN JACKSON, MAJORITY STAFF DIRECTOR 

BETTINA POIRIER, DEMOCRATIC STAFF DIRECTOR

July 14, 2015 

The Honorable Gina McCarthy 
Administrator 
U.S. Environmental Protection Agency 
Ariel Rios Building 
1200 Pennsylvania Ave., NW (1101A) 
Washington, D.C. 20460 

Dear Administrator McCarthy: 

On March 4, 2015, you testified before the Environment and Public Works Committee. At that 
hearing, Senator Sullivan asked you for a legal opinion explaining the Environmental Protection 
Agency's (EPA's) legal rationale for the rule to revise the regulatory definition of the term 
"waters of the United States" (WOTUS). 

The Committee has yet to receive a response to that request and you have now published the 
final WOTUS Rule. The final rule raises even more questions regarding its legality. 

In fact, it appears that EPA is once again rewriting a statute to meet its policy goals despite 
repeated warnings from the Supreme Court against such actions. 

In 1987, the Supreme Court admonished that "it frustrates rather than effectuates legislative 
intent simplistically to assume that whatever furthers the statute's primary objective must be the 
law." Rodriguez v. United States, 480 U.S. 522, 526 (1987). 

Last year, the Supreme Court warned that: 

When an agency claims to discover in a long-extant statute an unheralded power to 
regulate "a significant portion of the American economy," Brown & Williamson, 529 U. 
S., at 159, we typically greet its announcement with a measure of skepticism. We expect 
Congress to speak clearly if it wishes to assign to an agency decisions of vast "economic 
and political significance." Utility Air Regulatory Group v. EPA, 573 U. S. 	 _; slip 
op, at 19 (2014) (UARG). 

Finally, just last month, the Supreme Court twice cited its holding in UARG to warn agencies 
that their statutory interpretations will not necessarily receive deference. In King v. Burwell, the 
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Court chose not to defer to the IRS' interpretation of the Affordable Care Act. 576 U.S. `, 
(2015); slip op. at 8(June 25, 2015). In Michigan v. EPA, the Court said that it will not defer to 
the agency when it relies on unreasonable interpretations of its statutory authority: 

Chevron directs courts to accept an agency's reasonable resolution of an ambiguity in a 
statute that the agency administers. Id., at 842— 843. Even under this deferential standard, 
however, "agencies must operate within the bounds of reasonable interpretation." Utility 
Air Regulatory Group v. EPA, 573 U. S. 	 ^(2014) (slip op., at 16). 573 U.S. 
_(2015); slip op. at 6(June 29, 2015). 

Based on our review of the final rule, it appears to rely on "unheralded power" that fails to fall 
"within the bounds of reasonable interpretation." To help the Committee understand how EPA 
interprets its authority under the Clean Water Act (CWA), in light of the language of the statute 
and Supreme Court rulings, please respond to the following questions. 

Constitutional Basis for Authority 

In the Technical Support Document (TSD) for the final rule EPA states that it is no longer 
relying on effects to interstate or foreign commerce to establish CWA jurisdiction. 

Presented with an assertion of jurisdiction under that provision of the existing rule and 
based on the effects of migratory birds' on interstate or foreign commerce, the Court 
stated in SWANCC that "[t]he term `navigable' has at least the import of showing us 
what Congress had in mind as its authority for enacting the CWA: its traditional 
jurisdiction over waters that were or had been navigable in fact or which could 
reasonably be so made. See, e.g., United States v. Appalachian Elec. Power Co., 311 U.S. 
377, 407-408, 85 L. Ed. 243, 61 S. Ct. 291 (1940)," SWANCC at 172. In light ofthat 
statement, the agencies concluded that the general other waters provision in the existing 
regulation that asserted jurisdiction based on a different aspect of Congress' Commerce 
Clause authority — authority over activities that "could affect interstate or foreign 
commerce" — was not consistent with Supreme Court precedent. TSD, at 78. 

Based on this statement, it appears that the final rule is based on Congress' traditional authority 
over navigable water. That authority is based on the authority to regulate water borne 
commerce. The test set forth by the Supreme Court requires a traditional navigable water to be a 
"highway of commerce." The Daniel Ball, 77 U.S. 557 (1870). According to the Supreme 
Court, use as a highway is the "gist of the federal test." Utah v. United States, 403 U.S. 9 
(1971). As noted by the Supreme Court in 1865: 

Commerce includes navigation. The power to regulate commerce comprehends the 
control for that purpose, and to the extent necessary, of all the navigable waters of the 
United States which are accessible from a State other than those in which they lie. For 
this purpose they are the public property of the nation, and subject to all the requisite 
legislation by Congress. This necessarily includes the power to keep them open and free 
from any obstruction to their navigation, interposed by the States or otherwise; to remove
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such obstructions when they exist; and to provide, by such sanctions as they may deem 
proper, against the occurrence of the evil and for the punishment of offenders. Gilman v. 
Philadelphia, 70 U.S. 713, 724-25 (1865). 

Congress' Commerce Clause authority extends to (1) channels of interstate commerce, (2) 
instrumentalities of interstate commerce, and (3) activities that substantially affect interstate 
commerce. United States v. Lopez, 514 U.S. 549 (1995). 

uestions: 

1. Please explain which prong of Commerce Clause authority EPA is relying on to 
promulgate the final rule. 

2. If EPA is relying on Congress' traditional authority over navigable water as a channel of 
interstate commerce, please explain how the final rule is an exercise of this authority 
when none of the scientific studies cited by EPA even identify whether the waters studied 
are navigable or not. 

3. If EPA is relying on Congress' traditional authority over navigable water as a channel of 
interstate commerce, please explain how the final rule is an exercise of this authority 
when the final rule extends to activities that do not affect navigation or interstate 
commerce. 

4. Please explain how intrastate, geographically isolated, non-navigable water has an effect 
on navigable water as a highway of commerce such that it may be subject to regulation as 
an exercise of Congress' authority over navigation. 

SWANCC 

In Solid Waste Agency of Northern Cook County v. U.S. Army Corps of Engineers (SWANCC), 
531 U.S. 159 (2001) the Supreme Court ruled that the mere fact that a pond is used by 
"approximately 121 bird species ..., including several known to depend upon aquatic 
environments for a significant portion of their life requirements" does not create federal 
jurisdiction. SWANCC, at 164. 

Specifically, the Court stated: 

We thus decline respondents' invitation to take what they see as the next ineluctable step 
after Riverside Bayview Homes: holding that isolated ponds, some only seasonal, wholly 
located within two Illinois counties, fall under § 404(a)'s definition of "navigable waters" 
because they serve as habitat for migratory birds. As counsel for respondents conceded 
at oral argument, such a ruling would assume that "the use of the word navigable in the 
statute ... does not have any independent significance." [citing the oral argument 
transcript] We cannot agree that Congress' separate definitional use of the phrase "waters
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of the United States" constitutes a basis for reading the term "navigable waters" out of the 
statute. 531 U.S. at 171-172. 

In SWANCC, the Court disallowed use of the "Migratory Bird Rule" to establish federal 
jurisdiction. The Court explained the "Migratory Bird Rule" as follows: 

In 1986, in an attempt to "clarify" the reach of its jurisdiction, the Corps stated that 
§404(a) extends to intrastate waters: 
"a. Which are or would be used as habitat by birds protected by Migratory Bird Treaties; 
or
"b. Which are or would be used as habitat by other migratory birds which cross state 
lines; or 
"c. Which are or would be used as habitat for endangered species; or 
"d. Used to irrigate crops sold in interstate commerce." 51 Fed. Reg. 41217. 

This last promulgation has been dubbed the "Migratory Bird Rule." 

SWANCC, at 164. 

The holding of SWANCC applies to the entire "Migratory Bird Rule." 

We hold that 33 CFR § 328.3(a)(3) (1999), as clarified and applied to petitioner's balefill 
site pursuant to the "Migratory Bird Rule," 51 Fed. Reg. 41217 (1986), exceeds the 
authority granted to respondents under § 404(a) of the CWA. 

Id. at 174 

Under a June 5, 2007 memorandum of agreement between the Army and EPA, a jurisdictional 
determination for intra-state, non-navigable, isolated waters potentially covered solely under 33 
C.F.R. §328.3(a)(3) is elevated to EPA and Corps headquarters. Since the SWANCC decision in 

2001, no such water has been found to be regulated under the Clean Water Act. 

In Rapanos v. United States, 547 U.S. 715 (2006), the Supreme Court did not modify SWANCC. 
The 2008 Rapanos guidance states: 

It is clear ... that Justice Kennedy did not intend for the significant nexus standard to be 
applied in a manner that would result in assertion of jurisdiction over waters that he and 
the other justices determined were not jurisdictional in SWANCC. Nothing in this 
guidance should be interpreted as providing authority to assert jurisdiction over waters 
deemed non jurisdictional by SWANC'C. 

Under the final rule, a significant nexus (and therefore federal jurisdiction) can be established by 
any one of the following functions:
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(i) Sediment trapping, 
(ii) Nutrient recycling, 
(iii) Pollutant trapping, transformation, f ltering, and transport, 
(iv) Retention and attenuation of flood waters, 
(v) Runoff storage, 
(vi) Contribution of flow, 

(vii) Export of organic matter, 
(viii) Export of food resources, and 
(ix) Provision of life cycle dependent aquatic habitat (such as foraging, feeding, 
nesting, breeding, spawning, or use as a nursery area) for species located in a 
water identified in paragraphs (a)(1) through (3) of this section. 

The preamble to the final rule says "non-aquatic species or species such as non-resident 
migratory birds do not demonstrate a life cycle dependency on the identified aquatic resources 
and are not evidence of biologicai connectivity for purposes of this rule." 80 Fed. Reg. at 37094. 

However, the Technical Support Document refers 30 times to dispersal of plants (as seeds) and 
invertebrates (as eggs) by organisms such as birds and mammals, including the following 
statement: 

Plants and invertebrates can also travel by becoming attached to or consumed and excreted 
by waterfowl. Id. (citing Amezaga et al. 2002). Dispersal via waterfowl can occur over long 
distances. Id. (citing Mueller and van der Valk 2002). TSD, at 334. 

In addition to the studies referenced above, the Technical Support Document cites such studies as: 

Roscher, J.P. 1967. "Alga Dispersal by Muskrat Intestinal Contents." Transactions of the 
American Microscopical Society 86:497-498.; 

Figuerola, J., et al. 2005. "Invertebrate Eggs Can Fly: Evidence of Waterfowl-Mediated Gene 
Flow in Aquatic Invertebrates." American Naturalist 165:274-280. 

Figuerola, J., and A.J. Green. 2002. "Dispersal of Aquatic Organisms by Waterbirds: A 
Review of Past Research and Priorities for Future Studies." Freshwater Biology 47:483-494. 

Frisch, D., et al. 2007. "High Dispersal Capacity of a Broad Spectrum of Aquatic 
Invertebrates Via Waterbirds." Aquatic Sciences 69:568-574. 

Mueller, M.H., and A.G. van der Valk. 2002. "The Potential Role of Ducks in Wetland Seed 
Dispersal." Wetlands 22:170-178. 

The docket for the final rule also includes an amicus brief filed in the SWANCC case. (EPA-HQ- 
OW-2011-0880-8591 (including Likens, G. E., et al. 2000. Brief for Dr. Gene Likens et al. as 
Amici Curiae on Writ of Certiorari to the United States Court of Appeals for the Seventh Circuit. 
Solid Waste Agency of Northern Cook County v. U.S. Army Corps of Engineers, No. 99-1178.
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Submitted by T.D. Searchinger and M.J. Bean, attorneys for Amici Curiae.). The amicus brief is 
cited by Justice Stevens in his SWANCC dissent for the proposition that many isolated waters 
have ecological connections to nearby waters. SWANCC, at 176, n.2. Thus, the ecological 
connections argument for jurisdiction was raised in SWANCC, but was rejected by the majority 
of the Court. 

The final rule creates some exclusions, including one for "pits excavated [in dry land] for 
obtaining fill, sand, or gravel that fill with water." 

uestions: 

Is it your position that, after SWANCC, you can reasonably interpret the statute to rely on 
use of geographically isolated water as habitat by non-migratory birds and other species 
as a basis for jurisdiction as long as the species lives part of its life in a navigable water? 

2. Is it your position that, after SWANCC, you can reasonably interpret the statute to rely on 
use of geographically isolated water as habitat by endangered species as a basis for 
jurisdiction as long as the species lives part of its life in a navigable water? 

3. Is it your position that, after SWANCC, you can reasonably interpret the statute to rely on 
the ingestion of insect eggs or plant seeds by a bird or mammal in one location and the 
subsequent excretion of those eggs or seeds in another location as a basis for jurisdiction 
over geographically isolated water? When did you discover this "unheralded power?" 

4. Why does EPA rely on an amicus brief cited by the dissent in SWANCC as support for 
the final rule? 

5. Why is EPA relying on ecological connections to that were rejected by the SWANCC 
majority to create jurisdiction under the final rule? 

6. Is it your position that by excluding "pits excavated [in dry land] for obtaining fill, sand, 
or gravel that fill with water" from the definition of WOTUS the final rule avoids the 
assertion of jurisdiction over waters that the Supreme Court determined were not 
jurisdictional in SWANCC? 

7. Is it your position that SWANCC applies only to its facts? 

Rapanos 

In Rapanos v. United States, the Supreme Court addressed tributaries and their adjacent wetlands 
in a divided opinion. 547 U.S. 715 (2006). The four justice plurality held that to be subject to 
the CWA, water must be surface water with a relatively permanent connection to navigable 
water. In a concurring opinion Justice Kennedy held that to be subject to CWA jurisdiction, 
water must have a"significant nexus" to traditional navigable water. The four dissenting
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justices argued for broader jurisdiction, based on "entwined" ecosystems. 547 U.S. at 797. 
None of the opinions indicated intent to overturn SWANCC. 

Under the Supreme Court's ruling in Marks v. United States, 430 U.S. 188, 193 (1977), when no 
opinion of the Court garners a majority, "the holding of the Court may be viewed as that position 
taken by those Members who concurred in the judgments on the narrowest grounds." Marks, 
430 U.S. at 193 (emphasis added). The only justices who concurred in the Rapanos judgment 
were the justices who joined the plurality opinion and Justice Kennedy. 

The plurality disagrees with the proposition that jurisdiction under the CWA turns on an 
evaluation of significant effects on the chemical, physical, and biological integrity of water. 

This is the familiar tactic of substituting the purpose of the statute for its text, freeing the 
Court to write a different statute that achieves the same purpose. ... It would have been 
an easy matter for Congress to give the Corps jurisdiction over all wetlands (or, for that 
matter, all dry lands) that "significantly affect the chemical, physical, and biological 
integrity oF' waters of the United States. It did not do that, but instead explicitly limited 
jurisdiction to "waters of the United States. Rapanos v. United States, 547 U.S. 715, 755- 
56 (2006) (plurality). 

In addition, while Justice Kennedy created a new test based on "significant effects" he did not go 
as far as the dissent. According to Justice Kennedy: 

When ...wetlands' effects on water quality are speculative or insubstantial, they fall 
outside the zone fairly encompassed by the statutory term "navigable waters." 

[The dissent] concludes that the ambiguity in the phrase "navigable waters" allows the 
Corps to construe the statute as reaching all "non-isolated wetlands," just as it construed 
the Act to reach the wetlands adjacent to navigable-in-fact waters in Riverside Bayview, 
see post, at 11. This, though, seems incorrect. The Corps' theory of jurisdiction in these 
consolidated cases -- adjacency to tributaries, however remote and insubstantial -- raises 
concerns that go beyond the holding of Riverside Bayview; and so the Corps' assertion of 
jurisdiction cannot rest on that case. 

Rapanos at 780 (Justice Kennedy concurring). 

Despite the direction of the Supreme Court in Marks, the final rule does not find jurisdiction only 
when both the plurality test and Justice Kennedy's test are met. And, despite the limitations 
established by Justice Kennedy, the final rule does not find jurisdiction based on significant 
effects on water quality. Instead, under the finai rule: 

The agencies assess the significance of the nexus in terms of the CWA's objective to 
"restore and maintain the chemical, physical, and biological integrity of the Nation's 
waters." When the effects are speculative or insubstantial, the "significant nexus" 
would not be present. 80 Fed. Reg. at 37056.
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This test requires no demonstration of water quality impacts, much less a demonstration of 
significant impacts. For example, one of the functions cited above that could establish 
jurisdiction is "contribution of flow." However, the final rule provides no quantification of flow. 
This approach is similar to the approach recommended in the Rapanos dissent, which was 
rejected by Justice Kennedy: "the dissent would permit federal regulation whenever wetlands lie 
alongside a ditch or drain, however remote and insubstantial, that eventually may flow into 
traditional navigable waters." 

The final rule also adopts the existing Corps practice of identifying a tributary based on the 
presence of an ordinary high water mark (and the bed and banks that are part of the current 
ordinary high water mark evaluation). According to Justice Kennedy, this standard provides no 
assurance that a tributary (or adjacent wetlands) would significantly affect downstream navigable 
water.

[T]he breadth of this standard--which seems to leave wide room for regulation of drains, 
ditches, and streams remote from any navigable-in-fact water and carrying only minor 
water volumes toward it- precludes its adoption as the determinative measure of whether 
adjacent wetlands are likely to play an important role in the integrity of an aquatic system 
comprising navigable waters as traditionally understood. Indeed, in many cases wetlands 
adjacent to tributaries covered by this standard might appear little more related to 
navigable-in-fact waters than were the isolated ponds held to fall beyond the Act's scope 
in SWANCC. Cf. Leibowitz & Nadeau, Isolated Wetlands: State-of-the-Science and 
Future Directions, 23 Wetlands 663, 669 (2003) (noting that isolated is generally a matter 
of degree.). 547 U.S. at 781-82 (emphasis added). 

EPA claims that "the science" supports the new definition of waters of the United States. 
However, the studies referenced by EPA do not address impacts to navigable waters and most do 
not address water quality. Finally, none address significance even though Justice Kennedy and 
the Science Advisory Board panel that reviewed of the proposed rule both raised the concern that 
connectivity or isolation is a"matter of degree." Instead of relying on studies that show 
significant impacts to water quality, in the preamble EPA claims that the agencies' determination 
that a"significant nexus" exists is based on "scientific and policy judgment, as well as legal 
interpretation." 80 Fed. Reg. at 37057. 

uestions 

Is it your position that you can reasonably interpret the statute to establish jurisdiction 
over water absent a showing of "effects on water quality" that are not "speculative or 
insubstantial?" 

2. Is it your position that the dispersal of seeds and eggs is an effect on water quality?
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3. Is it your position that Justice Kennedy's opinion in Rapanos modifies the agencies' legal 
requirements regarding geographically isolated waters even though it did not overturn 
SWANCC? 

4. When identifying waters that are jurisdictional by rule, how did EPA evaluate or quantify 
the significance of an effect on the quality of navigable water? 

5. When identifying waters that are jurisdictional on a case-by-case basis, how will EPA 
evaluate or quantify the significance of an effect on the quality on navigable water? 

Groundwater 

The Final Rule asserts jurisdiction based on contribution of flow. The Technical Support 
Document is clear that flow includes groundwater. It calls groundwater a"hydrologic flowpath." 
See TSD at 129, 132, 148. For example, the Technical Support Document discussion of vernal 
pools states that while they "typically lack permanent inflows from or outflows to streams and 
other water bodies," they can be "connected temporarily to such waters via surface or shallow 
subsurface flow (flow through) or groundwater exchange (recharge)." TSD, at 344. 

uestions 

1. Is it your position that a contribution of t7ow that can establish a"significant nexus" 
under the final rule includes flow contributed through a groundwater aquifer? 

2. Is it your position that a channel is per se a regulated tributary even if any indication of a 
bed, bank and ordinary high water mark ends before the channel reaches a navigable 
water, if the agencies aliege that flow from the channel reaches a navigable water via 
groundwater? 

While groundwater is not a water of the United States, what new controls over 
groundwater could result from this assertion? For example: 

a. Does this analysis make septic systems, such as those on Cape Cod or those built 
in the fossil coral of the Florida Keys, potential point sources? 

b. Does this analysis give the agencies the authority to make every feature that holds 
water above the Ogallala Aquifer a WOTUS on a case-by-case basis, if water 
from the feature infiltrates the ground and reaches that aquifer? 

c. Under the Final Rule, drinking water reservoirs and distribution systems are 
potentially waters of the United States. If they are leaking and that leak is 
recharging a groundwater aquifer, could EPA, notwithstanding water rights, 
object to or place conditions on a 404 permit that would now be needed to fix the 
leak if EPA wants that groundwater recharge to continue?
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d. How would such a result be consistent with CWA § 101(g)? ("It is the policy of 
Congress that the authority of each State to allocate quantities of water within its 
jurisdiction shall not be superseded, abrogated or otherwise impaired by this Act. 
It is the further policy of Congress that nothing in this Act shall be construed to 
supersede or abrogate rights to quantities of water which have been established by 
any State."). 

Flood Control 

Under the final rule, retention and attenuation of flood waters, is sufficient to establish 
jurisdiction. Flood control is not a mission granted EPA or the Corps under the CWA. In 
various flood control acts, Congress gave the Corps authority to provide assistance to states and 
local governments to mitigate flood damages through cost-shared projects, including reservoirs 
and levees. The Corps' flood control authorities are not regulatory except as provided in specific 
acts authorizing certain non-federal reservoir projects and, under the Federal Power Act, 
reservoir projects operating under licenses issued by the Federal Energy Regulatory 
Commission. Nothing in the legislative history of the CWA suggests it includes flood control 
authority. In fact, when, section 101(g) was added to the Act in 1977, its sponsor stated: 

This amendment came immediately after the release of the Issue and Option 
Papers for the Water Resource Policy Study now being conducted by the Water 
Resources Council. Several of the options contained in that paper called for the 
use of Federal water quality legislation to effect Federal purposes that were not 
strictly related to water quality. Those other purposes might include, but were not 
limited to Federal land use planning, plant siting and production planning 
purposes. This "State's jurisdiction" amendment reaffirms that it is the policy of 
Congress that this act is to be used for water quality purposes only. 

123 Cong. Rec. &. S 19677-78, (daily ed., Dec. 15, 1977) (floor statement of Senator Wallop) 
(emphasis added). 

uestions 

1. Is it your position that the CWA authorities go beyond water quality? 

2. Is it your position that the CWA authorizes EPA to exert federal control over a 
geographically isolated water because it can hold water? 

3. If a geographically isolated water is jurisdictional based on its capacity to hold water, do 
you claim the authority to object to a permit that could either increase or decrease that 
water storage capacity, based on EPA's views of where and when water should flow, 
notwithstanding water rights?
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Given that you have had since March 4, 2015, to prepare your legal justification for your 
WOTUS rule, 30 days should be ample time to respond to this letter. Please respond to these 
questions by August 13, 2015.

Sincerely, 

5
JarnesM. Inhofe 
Chairman 
Committee on Environment and Public Works

r--- 

Dan Sullivan 
Chair►nan 
Subcommittee on Fisheries, Water and Wildlife 

• 

D J4 avid Vitter 
United States Senator 

^ _+4 
*0*Shelle oore Capito 

United States Senator 
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- John Boozman 
United States Senator 

w 

R ge Wicker 
Un	States Senator

ef	sions 
nited States Senator 
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Deb Fischer 
United States Senator 

M. M hael Rounds 
United States Senator
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DAVID VITTER, LOUISIANA 
JOHN BARRAS6C, WYOMiNG 
SFiELLEY MOORE CAPITO. WEST ViRGiNlA 
MIKE CRAPO. IDAHO 
JOHN ROOZP.tAN, ARKANSAS 
JEFF SESSIONS, ALABAMA 
ROGER WICKER, MISSISSIPPI 
DEB FISCHER, NEBRASKA 
h11KE ROUNDS. SOUTH DAKOTA 
DAN SULLIVAN, ALASKA

BARBARA BOXER. CALIFORNIA 
THOMAS R CARPER, DELAWARE 
BENJAMlN L CARDIN. FAARYLAND 
BERNARO SANDERS, VERMONT 
SHELDON WHIT£IIOUSE, RHOOE ISLAND 
JEFF MERKLEY,OREGON 

KIRSTEN GILLIBRAND. NEW YORK 
CORY A. BOOKER, ,NEW JERSEY 
EDWARD J. MARKEY, MASSACHUSETTS

United ^5tates ^cnatc 
COMMITTEE ON ENVIRONMENT AND PUBLfC WORKS 

VV'ASHINGTON, DC 20510-6175 
RYAN JACKSON. MAJORI7Y STAFF DIRECTOR 

BE TTINA POIRiER, DEMOCRAT:C STAFF DlRECTOR

July 2, 2015 

Hon, Gina McCarthy 
Administrator 
U.S. Environmental Protection Agency 
1200 Pennsylvania Avenue NW 
Washington, DC 20460 

Dear Administrator McCarthy: 

As you enter into your final deliberation on the Brick MACT, we request you give full 
consideration to the proposals on regulating mercury and particulate metal emissions from brick 
plants provided by the regulated industry. 'rhe proposals inclLide either establishing a work 
practice for mercury ernissions or delaying the regulation of inercury fi•om this industry until a 
reasonable amount of data can be collected that denionstrate that the control of inercury is truly 
worth the costs that will be incurred. Standards resulting in costly and anticipated control 
technology must demonstrate that any costs create commensurate benefits. That does not appear 
to be the case here. Instead, EPA's Brick MACT regulations nlay shutter numerous brick 
tnanufacturing facilities. 

EPA's own estimates of the potential mercury reductions from this industry are small — only 118 
pounds annually. Data providcd to you using Agency models demonstrate that these minimal 
emissions of inercury are well below EPA's established reference dose. While we are not 
suggesting that EPA use a full health-based approach to setting the mercury standard for brick 
plants, we do request that your Agency acknowledge the low impacts in its decision-making, as 
is allowed under Section 112(d)(4) of the Clean Air Act (CAA). The low potential of emission 
reduction and EPA's own models show that the benefit from regulation is extremely minor, 
while each control device will cost approximately $2 million — controls that have never before 
been used on a brick plant for mercury, 

There is a compelling case and legal justification for establishing work practices instead of 
numeric emission litnits. In their technical comments, the Brick Industry Association highlighted 
significant limitations that would prevent EPA Method 29 from working on a brick plant, as it 
was designed for plants that have significantly higher mercury emissions. As it is also a very 
expensive test, the economic feasibility for a small brick plant to comply with these conditions is 
uneertain. There is ample justification for EPA to conclude that, in light of technical and 
economic limitations, it is not feasible under these circumstances for a typical brick plant to 
demonstrate compliance with a numeric niercury emissions limitation. Such a finding would 
support establishing work practices standards under Section 112(h) of the CAA. 
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Should the EPA continue to ignore alternative tnethods and rely on their proposal with minimal 
data, roughly one-third of the small businesses that comprise the brick industry could go 
bankrupt or be forced to consolidate operations, costing countless jobs. I'urther, the technology 
required to eontrol mereury emissions is not proven, requiring brick operators to seek financing 
for a control that may quickly become inefficient. Given the uncertainty of the technology's 
effectiveness, combined with the cost of the technology itself, it is concerning that the EPA plans 
to consider this method so readily. 

This is not the only opportunity EPA will have to consider regulation of tllese sources, as 
reviews of' VIACT rules are required every 8 years. EPA can establish work practices that ensure 
data is collected to aliow a full evaluation of inercury and appropriate action, if necessary. Any 
subsequent decision by EPA would be based on more comprehensive data and a better and 
thorough understanding of the issues. 

The brick industry is one of the country's oldest tnanufacturing industries, creating tlhousands of 
jobs across the country for hardworking Americans, and it provides a product that can be seen in 
virtually every community. A rule that can have such tremendous impact otz the brick industry, 
possibly requiring many brick operators to cease operations, deserves the appropriate time and 
consideration for all available options, and we implore the EPA to take its due diligence and 
carefully consider all of the critical points shared in this letter. 

Sincerely, 

..-^-----. 
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Cc/Imittee on Environment and Public Works 
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^f1 `^^Ssions 
^ United States Senator

1)avid Vltter^	- 
United States Senator
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

WASHINGTON, DC. 20460

OFFICE OF

AIR AND RADIATION 

The Honorable James M. Inhofe 
Chairman 
Committee on Environment and Public Works 
United States Senate 
Washington, D.C. 20510 

Thank you for your letter of July 2, 2015 to U.S. Environmental Protection Agency Administrator 
Gina McCarthy regarding the potential economic impacts of the brick and structural clay rule that was 
proposed on December 18, 2014. The Administrator asked that I respond on her behalf. 

The EPA is currently evaluating all of the timely comments that were received in response to the 
proposed rule, including comments similar to the ones you make in your letter about the projected 
benefits and costs of this rulemaking. We will be responding in the response to comments document, 
which will be available in the docket (Docket ID Number EPA-HQ-20 13-0290) for the final rule when it 
is issued under court order by September 24, 2015. 1 have asked my staff to place your letter in the 
docket. 

Again, thank you for your letter. If you have further questions, please contact me or your staff may 
contact Kevin Bailey in the	 s Office of Congressional and Intergovernmental Relations at 
bai1ey.kevinj(epa.gov or (202) 564-2998.

Janet G. McCabe 
Acting Assistant Administrator 

Internet Address (URL) http //www epagov 
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THE ADMINISTRATOR OF THE ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

The Honorable James Inhofe 
Chairman 
Committee on Environment and Public Works 
United States Senate 
Washington, DC 20510 

I am pleased to support the charter of the Clean Air Scientific Advisory Committee in 
accordance with the provisions of the Federal Advisory Committee Act, 5 U.S.C. App. 2. The 
Clean Air Scientific Advisory Committee is in the public interest and supports the U.S. 
Environmental Protection Agency in performing its duties and responsibilities. 

I am filing the enclosed charter with the Library of Congress. The Clean Air Scientific Advisory 
Committee will be in effect for two years from the date it is filed with Congress. After two years, 
the charter may be renewed as authorized in accordance with Section 14 of FACA (5 U.S.C. 
App. 2 § 14). 

If you have any questions or require additional information, please contact me or your staff may 
contact Christina Moody in EPA's Office of Congressional and Intergovernmental Relations at 
moody.christinaepa.gov or (202) 564-0260. 

This paper is printed with vegetable-oil-based inks and is 100-percent postconsumer recycled material, chlorine-free-processed and recyclable.
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THE WHITE HOUSE OFFICE 
REFERRAL

July 29, 2015 

TO: ENVIRONMENTAL PROTECTION AGENCY 

ACTION COMMENTS: 

ACTION REQUESTED: APPROPRIATE ACTION 

REFERRAL COMMENTS: 

DESCRIPTION OF INCOMING: 

ID:	 1172794 
MEDIA:	 LETTER 
DOCUMENT DATE: June 11, 2015 
TO:	 PRESIDENT OBAMA 
FROM:	 THE HONORABLE JAMES INHOFE 

U.S. HOUSE OF REPRESENTATIVES 
WASHINGTON, DC 20515 

SUBJECT:	EXPRESSES COMMENT REGARDING THE ANNOUNCEMENT OF THE 
PRESIDENT INTENTION TO PROMULGATE NEW FEDERAL MANDATES 
REGULATING METHANE EMISSION FROM THE OIL AND NATURAL GAS 
SECTOR AND ASK A SERIES OF QUESTIONS RELATING TO THIS MATTER 

COMMENTS: 

PROMPT ACTION IS ESSENTIAL -- IF REQUIRED ACTION HAS NOT BEEN TAKEN WITHIN 9 WORKING DAYS OF RECEIPT, 
UNLESS OTHERWISE STATED, PLEASE TELEPHONE THE UNDERSIGNED AT (202) 456-2590. 

RETURN ORIGINAL CORRESPONDENCE, WORKSHEET AND COPY OF RESPONSE (OR DRAFT) TO: DOCUMENT TRACKING UNIT, 
ROOM 63, OFFICE OF RECORDS MANAGEMENT - THE WHITE HOUSE, 20500
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THE WHITE HOUSE

DOCUMENT MANAGEMENT AND


TRACKING WORKSHEET I mile  12, ii 91 
DATE RECEIVED: June 24, 2015	 CASE ID: 1172794

NAME OF CORRESPONDENT: THE HONORABLE JAMES INHOFE 
SUBJECT: EXPRESSES COMMENT REGARDING THE ANNOUNCEMENT OF THE PRESIDENT 

INTENTION TO PROMULGATE NEW FEDERAL MANDATES REGULATING METHANE 
EMISSION FROM THE OIL AND NATURAL GAS SECTOR AND ASK A SERIES OF 
QUESTIONS RELATING TO THIS MATTER 

ROUTE TO:	 TYPE	 DATE 
AGENCY/OFFICE	 (STAFF NAME) CODE	DATE	RESPONSE CODE COMPLETED 

LEGISLATIVE AFFAIRS	 KATIE FALLON ORG	06/29/2015 

ACTION COMMENTS: 

^ENVIRONMENTAL PROTECTION AGENCY	 A	07/29/2015 

ACTION COMMENTS: 

ACTION COMMENTS: 

ACTION COMMENTS: 

ACTION COMMENTS: 

COMMENTS: 6 ADDITIONAL SIGNEES 

MEDIA TYPE: LETTER 

F- ACTION CODES 
A = APPROPRIATE ACTION 
B = RESEARCH AND REPORT BACK 
D = DRAFT RESPONSE 
I = INFO COPY/NO ACT NECESSARY 

L
R- DIRECT REPLY W/ COPY 
ORG = ORIGINATING OFFICE

USER CODE: 

DISPOSITION 
TYPE RESPONSE	 DISPOSITION CODES 

INITIALS OF SIGNER (W.H.	A= ANSWERED OR 
STAFF)	 ACKNOWLEDGED 
NRN = NO RESPONSE NEEDED C = CLOSED 
OTBE = OVERTAKEN BY EVENTS X = INTERIM REPLY

COMPLETED DATE 
DATE OF 
ACKNOWLEDGEMENT 
OR CLOSEOUT DATE 
(MM/DD/YY) 

KEEP THIS WORKSHEET ATTACHED TO THE ORIGINAL INCOMING LETTER AT ALL TIMES 
REFER QUESTIONS TO DOCUMENT TRACKING UNIT (202)-456-2590 
SEND ROUTING UPDATES AND COMPLETED RECORDS TO OFFICE OF RECORDS MANAGEMENT - DOCUMENT TRACKING UNIT 
ROOM 63, EEOB.
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DAVID VITTER. LOUISIANA 
JOHN BARRASSO, WYOMING 
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MiKE CRAPO, IDAHO 
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JEFF SESSIONS. ALABAMA 
ROGER WiCKER, MISSiSSIPPt 
DEBFiSCHER.NEBRASKA 
MIKE ROUNDS, SOUTH DAKOTA 
DAN Sl.'LLIVAN ALASKA

BARBARA BOXER, CALIFORNIA 
THOMAS R. CARPER, DELAWARE 
BENJAMiN L. CARDIN MARYLAND 
BERNARD SANDERS. VERMONT 

SHELDON WHITEHOUSE. RHODE ISLAND 
JEFF MERKLEY.OREGON 
KIRSTEN GILUBRAND. NEW YORK 
CORYA BOOKER,NEWJERSEY 
EDIYARD.t AIARKEY MASSACHUSETTS

'U111tCd '15tatCS ep- C1latC 
COMMITTEE ON ENVIRONMENT AND PUBLIC WORKS 

WASHINGTON, DC 20510-6175 
RVAN JACKSON. MAJORITY STAFF DIRECTOR 

BETTiNAPOiRIER DEMOCRATICSTAFFD/RECTOR

June 11, 2015 

President Barack Obanla 
1600 Pennsylvania Avenue, NW 
Washington, DC 20500 

Dear President Obama: 

\k'e write regarding the announcement of your intention to promulgate new federal mandates 
regulating methane eniissions from the oil and natural gas sector and to ask a series ot'questions 
enclosed. As a result of investments in new technology, participation in voluntary programs and 
the business incentive to capture niethane, the employees of the oil and natural gas industry 
continue to successfully reduce methane emissions, the main component of natural gas. Since 
1990, natural gas production has increased by 37 percent, while methane emissions across the 
entire natural gas sector declined by 17 percent. 

Sinlply stated, the evidence is clear that these ►nandatory reductions are unnecessary and will be 
less effective than a voluntary, cooperative effort. Greater federal regulatory burdens will 
complicate ongoing state efforts to reduce emissions, slow doniestic energy production, and, in 
tiiis instance, possibly trigger even costlier and more far-reaching rules on the sector. We 
therefore request that you put your proposal aside, and that the Env ironmental Protection Agency 
(EPA) postpone indetiniteiy proposed mandates for new and moditied oil and gas sources. 

The success of the oil and natural gas industry in reducing methane emissions is well-
documented. ln its most recent greenhouse gas emissions im-entory, EPA reported that, between 
2011 and 2013, metharne emissions declined by 12 percernt; for hydraulically fractured Nvells, 
emissions dropped by 73 percent. Estimates from acadhmic and industry sources have reached 
similar conclusions. 

For example, researchers at the University of Texas, along with natural gas producers. an  
independent scientific advisory panel, and the Environmental Defense Fund (EDF), a non-profit 
environmental group. demonstrated that methane emissions from natural gas production have 
declined by 10 percent below levels identified in a similar study conducted in 2011 EDF also 
sponsored a recent studv by Vb'ashington State University researchers, which showed that the 
natural gas distribution sector, as a result of system upgrades and innovation, has also reduced 
niethane emissions. 

The industrv is alreadv undertaking conlpliance efforts pursuant to several EPA air pollution 
rules first promulgated in 2012 (and which, notably, EPA was compelled to clarify and amend 
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toxics standard for major sources of oil and natural gas production; and an air toxics standard for 
major sources of natural gas transmission and storage. 

Despite the oste►isible purpose of these rules to reduce hazardous air pollutants (HAPs) and 
volatile organic conipounds (VOCs), w•e see an attempt to regulate methane. According to 
EPA's own data, while the VOC and HAP rules are expected to reduce methane emissions by 
over 1 million tons, EPA predicts the rules will reduce less than 20 percent of that amount for 
VOCs and just over I percent for HAPs. 

As EPA acknowledged, these rules — w-hich are not even full y implemented vet — will "yield a 
signiticant environmental co-benetit by reducing tnethane emissions from new and modified 
wells." It is therefore practically sensible to assess the results ofthese rulemakings, as well as 
ongoing voluntarv and state regulatory efforts, before embarking on another series of federal 
mandates that could prove detrimental to job creation, energy security, and environmental 
progress. 

Nevertheless, EPA persists in its plans for mandatory methane regulation despite notable 
misunderstandings concerning key facets of the industry's operations. As noted by multiple 
parties. EPA's five methane white papers, released in 2013, included, among other problems, 
numerous inaccuracies concerning data and tenninology, mistaken assumptions about 
t:chnologies to reduce methane and how they can be applied across producing basins. Calls to 
Nk ithdraw those white papers, and to collaborate with industry to correct them, went unheeded. 

Now, with your announcement in ,ianuary, industr y faces new proposals to potentially mandate 
methane reductions from new and modified sources involved in nearly every aspect of oil and 
gas production, transmission, and delivery, including well completions, gathering and boosting 
stations, and conlpressor stations, on both public and private lands. New regulations were also 
announced for existing sources in ozone non-attainment areas and in states in the Ozone 
"fransport Region. States with ozone nonattainment areas would be required to revise state 
implenientation plans to incorporate "reasonably available control technology" standards for 
sourccs emittinu VOCs. 

Today, thanks to innovation by the oil and natural gas industries, coupled with practical, 
effective and targeted state regulation of energy production, America is now the -world's largest 
producer of oil and natural gas, a fact that has strengthened our struggling economy at home and 
our geopolitical influence abroad. Yet misguided federal policies could put all that at risk. We 
think objective data show the industrv has made remarkable progress in reducing methane 
eniissions over tiie last two decades without heavy handed federal mandates. There is every 
reason to believe that will continue, unless restrictive federal regulations impede new 
technologies and cooperative state and local efforts. If the question is: "How can we continue to 
lower methane emissions from oil and natural gas operations?" then more federal regulations are 
not the answer. 

M**^***^***^*******^^*
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In the interest of transparency and openness in federal rulemakings we ask your Administration 
Nvill provide us with answers to the following questions concerning efforts to propose new 
iilandates on the oil and gas industry. 

EPA officials have not explained the basis for their legal opinion on whether establishing 
new source performance standard for methane under Section 111(b) of tlie Clean Air Act 
for new and modified sources requires a ruletnaking for methane from eaisting sources 
under Section 111(d). Yet in EPA's proposed Clean Pover Plan to establish performance 
standards for existing fossil-fueled power plants, EPA argued that when the agency 
"estabiishes NSPS for new sources in a pai-ticular source category, the EPA is also 
required under [Clean Air Act] Section I 11(d)(1), to prescribe regulations. ..[for] 
existing sources in that source category that, in general, is not regulated under" other 
sections of the Clean Air Act. 

• Please provide us with EPA's legal opinion on whether direct methane regulations 
for oil and gas sources under 111(b) require regulation under 111(d). 

EPA's methane proposal also includes proposals for new voluntarv programs. Moreover, 
EPA. the Department of Energy, and the Pipeline and Hazardous Materials Safety 
Adnninistration will collaborate to "develop and verify robust [industry] commitments to 
reduce methane emissions," which include "development of a regime for monitoring, 
reporting, and verification." 

Does EPA intend to implement a level of voluntary emissions reductions that 
wrould preclude future mandates under Section 11 I(d)? If so, what is that level? 

Section 1 11(a)(1) of the Clean Air Act provides that NSPS are to `reflect the degree of 
enlission limitation achievable tllrough ttle application of the best systeni of emission 
reduction (BSER) which (taking into account the cost of achieving such reduction and 
any non-air quality health and environmental impact and energy requirements) the 
Administrator determines has been adequately demonstrated." As EPA has esplained. 
"in determining BSER. EPA typically conducts a technology review that identifies what 
emission reduction systems exist and how much they reduce air pollution in practice." 

• Is EPA currently conducting such a technology review? 
• What teclinolo gies is EPA considering under its BSER determination to reduce 

methane emissions from new and nlodified oil and gas sources? 
• When EPA has completed its technology review, will the agency publish it for 


public comment, prior to incorporating it in a 1 1 1(b) proposal for methane? 
• Further, what does EPA consider to be "reasonably available control technology" 

for V'OCs in non-attainment areas? 

4. Environmental groups are seeking an assessment of inethane's climate impacts distinct 
from carbon emissions. "I'hese groups have petitioned EPA to measure the "social cost of 
methane" as part of a pending environmental review of EPA and NT ational Highway 
Traffic Safety Administration's phase-2 heav y duty truck rule. According to a news



Chairnzan 
Senate Committee on Energy

^ 

report, if the environmental groups are successful, "development of the new measure 
could result in a significantly larger estimate of the benefits of curbing methane from 
natural ^as and other sources than the social cost of carbon." 

I'lease inform us whether, and if so, how, this measurement is being used to 
calculate and justify liealth benetits as part of EPA's NSPS proposal. 
If EPA decides to apply a`'social cost of inethane" in its methane rulemaking, 
will EPA commit to transparency as to the methodology used to create such an 
estiniate, and provide opportunity for public comment on that methodology before 
EPA's NSPS is proposed? 

Under the Clean Air Act, states are co-regulators with significant experience and 
expertise for effectively managing air emissions within their borders. EPA's rush to draft 
and tinalize multiple neNv air rules inevitably precludes thoughtful engagement and 
consultation ,vith the states. This federally centralized approach results in inaccurate data 
and economic impact assessments as well as poorly constructed rules, which hurts 
economic development and undermines the effectiveness of the rules. 

• Please provide us a detailed accounting of EPA's planned and previously held 
consultation with the states on its methane strategy. 

^

^ 
James M. Inhofe 
Chairman 
Senate Committee on Environment 
and Public W'orks 

^ 

avid Vitter 
United States Senator 

sions 
United States Senator 

w 

Ro r IVicker 
Unit%	 tates Senator

Sincerely, 

Li a Murkowski 

AV14*0U +Z%--o 
Shell . Moore Capito 
United States Senator 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

WASHINGTON, D.C. 20460

The Honorable James M. Inhofe 
Chairman 
Senate Committee on Environment & Public Works 
United States Senate 
Washington, D.C. 20510 

Dear Mr. Chairman: 

Thank you for your letter of June 11,2015, to President Barack Obama concerning the regulation of 
methane in the oil and gas sector. As you know, methane has a much greater global warming potential 
than carbon dioxide and accounts for about ten percent of all greenhouse gas (GHG) emissions resulting 
from human activity in the United States. The President has asked that I respond on his behalf. 

The Obama Administration is committed to addressing this source of GHG emissions, and on September 
18, 2015, the EPA published in the Federal Register a suite of proposed commonsense requirements for 
the oil and gas sector that together will help combat climate change, reduce air pollution that harms 
public health, and provide greater certainty about Clean Air Act permitting requirements for the oil and 
natural gas industry. Together, these cost-effective requirements will reduce emissions from this rapidly 
growing industry, helping ensure that development of these energy resources is safe and responsible. 

These requirements include: 

• Proposed new source performance standards (NSPS) that achieve methane and volatile organic 
compound (VOC) reductions from across the oil and natural gas sector and call on owners/operators 
to find and repair leaking components. The proposed rule also extends emission reduction 
requirements further "downstream," covering equipment in the natural gas transmission segment of 
the industry for which no standards were set in the agency's 2012 rules. 

• Draft control techniques guidelines for reducing VOC emissions from existing oil and gas sources 
in certain ozone nonattainment areas and states in the Ozone Transport Region. 

• A proposed source determination rule that clarifies the EPA's air permitting rules as they apply to 
the oil and natural gas industry and makes them more efficient. When final, this proposal will assist 
permitting authorities and permit applicants in making consistent source determinations for this 
sector. 

• A proposed federal implementation plan to implement the federal minor new source review 
program in Indian Country for oil and natural gas production. This federal implementation plan 
would be used instead of site-specific minor new source review (NSR) preconstruction permits in 

Internet Address (URL) • http://wwwepagov 
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Indian country and incorporates emission limits and other requirements from six standards, 
including the 2015 proposed updates to the NSPS for the oil and natural gas industry. 

These proposals are based on technologies and practices used by numerous companies throughout the 
industry. In developing the proposals, EPA consulted closely with states, many of whom have robust 
regulatory or non-regulatory programs to address emissions from these activities. 

As an important part of the climate mitigation strategy, the EPA is committed to supporting voluntary 
efforts to reduce methane from oil and gas operations. Accordingly, we are also planning to launch by 
the end of 2015 an expanded voluntary program, currently proposed as the Natural Gas STAR Methane 
Challenge Program, to spur greater voluntary commitments and actions to reduce methane emissions. 

The 60-day public comment period for the proposed suite of requirements began on September 18, 
2015, and will continue through December 4, 2015. We welcome your comments on the proposed 
requirements. Information on how to submit comments is available at: 
http :/Iwww3 .epa. gov/airguality/oilandgas/pdfs/cornrnents. pdf. 

Again, thank you for your letter. If you have further questions, please contact me or your staff may 
contact Kevin Bailey in the EPA's Office of Congressional and Intergovernmental Relations at 
bailey .kevini (epa.gov or (202) 564-2998.

Janet G. McCabe 
Acting Assistant Administrator



"I'Anited ^6tatcs e&natc 
COMMITTEE ON ENVIRONMENT AN[3 Pl1$LIC WORKS 

WA`_= H!N(i7O^l DC n57^.6775 

Julv 21, 2015 

T'he Ilotiorablc Gina McCat-thy 
Administrator 
U.S. Tnvironmental Protection Agency 
1200 Pennsylvania Avenue, NW 
Washington, D.C. 20460 

Dcar Administrator McCarthv: 

We writc in t-egards to heightened Congressional concerns witlh the Obama 
Administration's lack of transparency and accot.tntability in developing and updating the social 
cost of carbon (SCC) estimates. As you are aware, the SCC is a cornplex tigure developed by a 
clandestine Interagency Working Group (IWG) and cited by the Administration as the presumed 
cost of a ton of cat-bon dioxide. On July 2, 2015, the Administration released a technical update 
to the SCC and a response to 150 substantive public comments subtnitted on the estimates.1 
vespite the IWG spcnding over a year and four months reviewing these comments, ` the SCC 
update reflected a mere $ 1.00 difference in the SC.0 estimates and provided superficial responses 
to public cotnnients. Such a delayed and lax response is wholly inadcquate and only 
compounded by the fact the Administration has obstinately withlicld basic infornlatiori about the 
IWG from Congress and the public. 

In light of the far-reaching application af the SCC to federal regulations, guidance 
documents, pennitting decisions, and even grants applications, Congressional oversight of the 
SCC is ever more important. As of 7ttly 13, 2015, the SCC has been cited in 114 proposed or 
final rules across six federal agencies and of`fices. 3 The Environinental Protection Agency (EPA) 
is one of the primary users of the SCC in its t-egulatory analyses. It is the linclipin of all the 
Agency's purported climate beilefts even though the SCC is based on global benefits wllile the 
costs arc bonle solely by Aniericans. 4 Critically, despite the veil of the IWG and the 

' Response to Conrments: Socrirl Cost of C'arbon for Regtrlatort , Inrpact fl nalysls Under E-vectUive Order 12866. 
Interagency Working Crroup on Social Cost of Carbon, United States Govei-nment, July 2015, availahle crt 
h s:/'wwyv.whitehouse.!_Yovisites,'defaultl(iles!omb/infore-/scc-response-to-comments-tinal-julv-2015.pd1' 
z Comment period ended February 26, 2014. See Technical Support Doctnnertt: '1 -echnical Update of the Social Cost 
of Cai-bon for Regulatoi-y Impact Analysis Under b;xec. Urder No. 12866, Notice of extension of public comrnent 
period, 79 Fed. Reg. 4359 (Jan. 27, 2014), available at http_//www.apo.t,.gv/fdsystpkL)IFR-2014-01-27/pdf/20i4- 
01605. pd f. 
3 See 
htt /^w•ww.reulations. ov/#!searchResults:r 	 ^5: —0.s=%2522social°/U252t3cost%252Bota/o252Bcarbort%2522; P =	 ^̂̂	 ^	 PP=- o R. - 
dkt=R:dct = PR9^'u25213FR (last visited July 14, 2015). 
4 Carbort Pollution Emission Guidelines for Fxistinb Stationary Sources: Electric tltility Cienerating Units, 79 Fed. 
Reg. 34830 (June 18, 2014), available at hrip:ilwwxv.uI)o. ^o^^ ^,fdsys/pkg/FR-201a-06-..18/pdfl301^-1.3L26,,pdf. 
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Administt-ator McCartlzy 

Julv 21. 2015 

Page 2 of j 

Administration's resistanec to SCC transpat-cncy, we have learned that the I:PA, in fact, was 

responsiblc for calculating the SCC estimates.' The. Agcney has I -urther explained that "EPA 

staff frotn the Uf'fice of' Policy (()P) and Oifice of' Air and Radiation (OAR) provided teclinieal 

expertise to the broader SCC workgroup as needed."' t' %4'e have also identified several fot'mcr or 

cut-rent EPA ofticials who clirectly participated in the IWG.
7
 Accordingl y as an integral 

participant in the IWG, ^ve arc requestirns^ correspondin^ documcnts directly From the EI'A. 

Congress'S ovcr,ight irnterest in the SCC is well establishcd. Sincc the May 2013 SCC 

update, iiearly a dozen Condressional t-ecluests havc bccn sent to t17e EPA, the Offtce oI' 

Infornlation and Regulatory Affairs (C)IRA), or other agencies and ofticcs seekin^; information 

on the SCC. Most rccentlt^, on March 9, 2015, we sent C)IIZA a letter asking about the IWG's 

role atid status in reviewing public comtncnts. participants of'thc 1WG, and information 

regarding the process used to review and potentially update the SCC estinlates. s I Iowever, 

OIRA's responsc \vas insufficient, failed to provide specific inl'ormation recluesteci such as 

details regarding It'vG ^articipants or specifiC about the review process, and outright igtlored the 

request for documcnts. C)IRA instead provided p eneric information " most of whicll was already 

available on C)IRA"s website and inclttded in the SCC technical Sttpport document. 

Congressioilal reqttests for information on the SCC during the 1 1 ith Ccmgress yiclded similarly 

ambiguous answers from the Adillinistration. 

In order for Congress to fullv understand the development of and tupdates to thc SCC, wc 

reqtuest that EPA please provide " by no later than August 11, 201 5, a11 documents and 

communications referrin g or relating to the "social cost of carbon" or the "SCC" frotn January 

20, 2009, It ' to present. 

"EPA officials -sometimes with the assistance of the model developers - calculated thc estimates." Gov''I 
A('C(7liNTAEi(t.ITY C)FrICE, REGGLA'rORY 1M p AC E AN,41 Y'SIS: 1)IiVF3 (,7PM!";NT OF S(1CIAL COST Ol^ CARr3QN 
CSl lrttA"ri.s, GAO-14-663 (July 2014), cavailahleat http:i'N^u^v.^,itc>gOvfassc tsi6?01`665015.pdf. 
6 ;v0n1in411icuas ojJarwt G. tL1c'Cuhe to i1e the ,dssistant ,4c(rrrinistrator jilr Air rrrrcl Rctcliation of thc U.S. 
Envirorvneratu! Protectiort i(gerus°, - frtn E. C)arnkirr to be	 Ls'1101-r»vrrental IrrJormcttiorr 
o/ the C`.S. F_ravironnrer7tul Protecviorn 4gencv, arrd ;1<larzuel li Pftrlich, Jr., to he u,19err,her r^f the C'henricnl Srrfehv 
fancl llavcrrd InveaYigution 13oarcl: Nocrrirrg !3e16re the S. Conarrz orr Em''t & 1'trh. {t'nr ,k-c, 1 13th Cong (Apr. R. 201-4) 
(.lanet McCabe Response to Ouestions Subrrtitted for the Recor(i by Senator Vitter) (on file with Cotntnittee). 
' For ezamp(e. "(a)Il the authors actively participated in the interagenc:y SCC (iiscussion." Charies C;riffiths, 
t'dizabeth Kopits, Alex h-tarten, Chris Moore, Steve Newhold & Ann 4l r olverton, Estirrrotirrg tl2e "Srrcical C'ost oJ 
Carhon'' fia- Ke,t;trtatort , Imperct ;lrurlysrs. RI.SOl:R('Eti FUR I F{i-: Fl: I t:RE (Nov. 8, 201 Q),  

httpY-, Wtiti i\ i ft -.or^Ul : Puhlicati ons^ A^t PC ^'Pa^ r^'Estir natin^^ [hr-Soci^7) ( ost-of Carh^m fot lZe <<u(ator^-Impact- ^  
A_nalcsl,.:: p4. 

Letter tront Senator Jaines Inhoie anct Itepublican Senators to ttoward Shelanski, Admitxistrator, OClice of' 
tnformatioti and Regulatorv Affairs (Mar, 9, 2015), avniloble at http:"\Yw v ep^4,5en_atc .^u^;'public indea,cfmvp ress

 r'cicrtres-r.pu;^lic^tn'?ID FC'99F49F-9?DA-,1413F:-I31_74-0E6dE-'.19F? 4ii.  
'(.etter Irortl I Ioward Shelanski to Senator Jatnes lnhofe, C.hairman. S. Coinm. on F.nv't & 1'ublic 4Vorks (Apr. 06, 
2015) (on file with Committee). 
'" According to the Government Accountabilit\ C)ffice, the IWG u-as convened "[ijn early 2009." Gov'T 
A( - Col!WTnt31L1i -7' OFP1CT, RFGUl.ATORI' Ih9NAC1 A'JAI.YSIS: Dt:vLLt?PmtiN I (.)I SO( I,11. CoST UF CARf30N 

FS"I ImA trs, GA0-14-663 (July 2014) at6, moilal>le rrt t}ttp:i ^G ^tSSrUG70 i665 0I_5.pol.



Adtniiiistrator McCarthy 

.iuly 21. 2015 

1'age ; of ; 

Thank you for your prompt attention to this matter. If'yoLi have any c}uestions with this 

request, please contact the Senate Committee on I;mr ironment and Public Works at (202) 224- 

6176.

Sincerely, 

^ Jaiiles N1. lnhofe 

{`'hairman 
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Joh^n ,I3oozman 

U.S. Senator

^ 

Shefley Mot^-:: C'apito 

U.S. Senator 

^^t1i1.L:; l.4111hit3rC; 

1;^^+: ^^r^3ator

^	 ...	< 

1)avid Vitter  

U.S ^5cnator 

^
P 

Koy f31im^, 

U.S. Senator 

I?eb h'isclher 

I1.S. Senator 

^^t r a F f ^	 °x r	, 
t w	a	 Y	 +' q

I3ill Cassidy 

U.S. Senator 

M.Nliel7aci.,'(Zounds  

U.S. Senator





Custodians for July 21, 2015, SCC Document Request 

We respectfully request any and all documents (including any and all written or 
electronic correspondence, electronic records, daily agendas and calendars, information about 
meetings and/or discussions, whether in-person or over the telephone, agendas, minutes, and a 
list of participants for those rneetings and/or discussions, and transcripts and notes of any such 
meetings and/or discussions) that refer or relate to the `'social cost of carbon" or the "SCC" from 
January 20, 2009, to July 21, 2015, that were sent or received (including receipt by carbon copy 
or blind carbon copy) by the following former and current EPA officials: 

1. Lisa Jackson 
2. Bob Perciasepe 
3. Gina McCarthy 
4. Bob Sussman 
5. Scott Fulton 
6. Avi Garbow 
7. Lisa Heinzerling 
8. Arvin Ganesan 
9. Bernice Corman 
10. Joe Goffman 
11. Alex Barron 
12. Michael Goo 
13. Rob Brenner 
14. Joel Beauvais 
15. Lorie Schmidt 
16. Patricia Embrey 
17. Elliott Zenick 
18. Paul Balserak 
19. Robin Kime 
20. Shannon Kenny 
21. AI McGartland 
22. Sara Dunham 
23. Janet McCabe 
24. Charles Griffiths 
25. Elizabeth Kopits 
26. Alex Marten 
27. Chris Moore 
28. Steve Newbold 
29. Ann Wolverton 
30. Michael Greenstone





UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

WASHINGTON D C 20460 

The Honorable James Ni. Inhoft 
Chairman 
Comm Uec on Environment and PuN ic Vorks 
United States Senate 
Wash i nulon. D.C. 205 II) 

1)ear Ni r. (Thai rnhln: 

I hank you for your letter o .IuIv 21. 2015. to the U.S. Environmental Protection Agency 
Administrator Gina NicCarthv reeaidin the Social ('ost of ('arhon (SCC). The Administrator 
asked that I respond on her behalf. liii s letter is an initial response. 

Consistent with the Office of' Manai.emcnI and Uudi.et's (OM U) t.widance. the SCC estimates are 
used in the EPA's anal yses of reculations subject to benelit-cost analysis under E.O. 12866 and 
13563 to estimate the weIlire ci ets of quantified changes in carbon dioxide (('02) emissions. 
These estimates ere developed throuuli an Interagency \Vorking (iroup ( IWU) on the 5CC 
convened b y the \\ hi te louse ('otimici I of' Economic Advisors and the ( ) 01cc of Management and 
Budi.et. 

As noted in your letter and the lPi\'s response to previous letters ftom you on this topic. agency 
officials horn both the Office of Polic y (OP) and the Office oL'\ir and Radiation (OAR) 
participated in the I \VG discussions. I echnical sialit economists and climate scientists) fiom the 
National Center for Ln\ironmental Economics in ( )P and the Office of Atmospheric Programits in 
OAR participated b y providing technical expertise in climate science and economics to the 
broader orkgroup as needed. For example. the professional stall economists used the modeling 
input parameters developed by the interagcnc\ group and oversaw the primary modeling and 
calculations for both the 201 0 and the 2013 S( ( csti iiates. Consistent ' jth the Administration's 
comm i Linent to transparenc\ . the EPA has. upon request. pros ded to researchers and institutions 
more detailed model output than is presented in tIme 2010 or 2013 TSDs. as eI I as instructions. 
input files, and model source code. 

As noted in our letter. the Uo ernilient Accountabilit y ( )ftiee (GAO) completed a review of' the 
process the IWG used to develop the SCC estimates and published a report in 2014. "Regulatory 
Impact Anal y sis: I )evelopment of Social ( '051 of ( arbon Estimates." that discusses the 
participating entities, and processes and methods the I \\ (i used to develop the 2010 and 2013 
SCC estimates. A icr interviews v ith scientists and oftieials who participated in the development 
of the SCC. along with reviews of rele ant technical documents. the GAO concluded that the 
I \\( I (I) used consensus-based decision-making. 2) relied on existing acadein ic literature and 
modeling, and 3 took steps to disclose limitations and incorporate ne information by 

,CIeI Rybk	 •	.



considerine public comments and revising the estimates as u rdated research became available. 
The GAO also high] iihtcd the various oppori 111111 ies br piibi ic nput on the SCC n general and 
the interagenc y estimates, including public comments received in response to numerous 
ruiemakinus. Ihe GAo concluded that the ie ci ol documentation br this iiitcragencv exercise 
was equivalent to those ironi other comparable interagency exercises. 

As our icttcr stated. 0MB recentl y responded to public comments received throuih OMII's 
solicitation br comments on the SC('. The DM13 Comment solicitation was conducted 
ndependcntly from. and in addition to. multiple opportunities ftr conutielit on individual agency 

ruiemak ings. As explained in the response document, alter care ui evaltiat ion ni the 'nil range ol 
comments, the I \\G conc I tided that the SC(' estimates conti itie to represent the best se ienli tic 
inlormation on the impacts ol climate change available ir ineorporatut the impacts mm 
carbon pollution into regulator y anal yses and continues to recommend their use until lirilier 
updates can be incorporated into the estimates. 

Again, thank you l'or your letter. II' you have lurther questions. ilease contact me or \our stall' 
may contact Josh I .ewis in the I P'\ 's ( )bice of' ( 'ongressional and intergovernmental Relations 
iewis.joshepa.gov or (202) 564-2095.

SincereR 

Foci l3eacrciis 
Associate Ad nii nist rator
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460

THE ADMINISTRATOR 

The Honorable James M. Inhofe 
Chairman 
Committee on Environment and Public Works 
United States Senate 
Washington, DC 20510 

Dear Mr. Chairman: 

The Administration commends the Senate Environment and Public Works Committee and the 
House Energy and Commerce Committee on their bipartisan efforts to pass Toxic Substances 
Control Act (TSCA) reform legislation. In 2009, the Administration released Essential Principles 
for Reform of Chemicals Management Legislation (Principles) to help inform Congressional 
efforts on TSCA. The Administration is pleased to share the additional views in this letter, and 
would welcome the opportunity to work with Congress on more technical drafting issues during 
the reconciliation process. 

Under TSCA, insufficient progress has been made in determining whether the tens of thousands 
of chemicals in commerce today are safe for the American people and the environment. When 
TSCA was enacted, it grandfathered in, without any evaluation, over 60,000 chemicals that were 
in commerce at the time. TSCA did not impose any requirement or schedule for the EPA to 
review these chemicals for safety. Even for chemicals with known risks, TSCA's "unreasonable 
risk" standard and "least burdensome" regulatory requirement have generally prevented the EPA 
from taking necessary and timely actions to protect human health and the environment. 

The Administration appreciates that Congress took a comprehensive look at TSCA when it 
developed its reform bills. While there are many aspects to overhauling TSCA, the 
Administration encourages Congress to ensure several important issues are addressed sufficiently 
in any legislation to emerge from the reconciliation process. The views provided in the 
attachment are intended to assist Congress in reconciling the two pieces of legislation. The lack 
of a workable safety standard, deadlines to review and act on existing chemicals, and a consistent 
source of funding are all fundamental flaws in TSCA that should be addressed. 
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The Administration strongly supports Congress's efforts to strengthen TSCA to provide the EPA 
with the necessary tools and authorities to target and assess chemicals, and effectively regulate 
risks. Chemicals are vital to our nation's economy, but safety should continue to be of paramount 
importance. We need to restore confidence that chemicals used in commerce will not endanger 
the health and welfare of the American people. The Administration looks forward to continuing 
to work with Congress toward these goals. 

Identical letters sent to the Honorable James M. Inhofe, The Honorable Barbara Boxer, The 
Honorable Fred Upton, and the Honorable Frank Pallone Jr.



Administration Views on the TSCA Reform Bills (H.R. 2576 and S. 697) 

Deadlines for Action 

Essential to a reformed TSCA are statutory mechanisms that drive EPA action to review 
chemicals and regulate those that are unsafe. In its Principles, the Administration calls for "clear, 
enforceable and practicable deadlines." 

On this point, the Senate bill is preferable. It provides certainty about the progress that 
the EPA is required to make reviewing chemicals. The Senate bill imposes an absolute 
requirement to have completed or at least begun a certain number of assessments (20 high-
priority assessments within 3 years, and 25 high-priority assessments within 5 years), and 
imposes a requirement to repopulate the high-priority list as each assessment is completed until 
all chemicals on the TSCA inventory have been evaluated. 

Elimination of the "Least Burdensome" Requirement 

The Administration supports the elimination of current TSCA's "least burdensome" 
requirement, which the court in Corrosion Proof Fittings - an often-cited TSCA case - 
has interpreted to impose a tremendous analytical burden on the agency. The EPA's failure to 
meet this requirement - after over a decade of rulemaking and thousands of pages of analytical 
record - resulted in the overturning of the asbestos rule. Both the House and Senate bills include 
new, different considerations for the EPA when selecting among risk management measures 
("Analysis for Rulemaking" in Section 6(d)(4) of TSCA as amended by the Senate bill and 
"Requirements for Rule" at Section 6(c)(l )(B) of TSCA as amended by the House bill). 

Whatever the resolution, the Administration urges Congress to establish considerations 
that are sufficiently circumscribed so that the EPA will not be required to assess the costs and 
benefits of an indefinite number of regulatory alternatives, or otherwise be obligated to pursue 
alternatives analyses beyond the realm of analytic practicability. Such requirements would likely 
undermine the operation of a revised law even if it contains a clear safety standard and 
practicable deadlines. 

The Administration prefers the consideration requirements under the Senate bill because 
they expressly provide that they do not extend the EPA's analytical burden beyond what can be 
practicably accomplished, based on reasonably available information. Subject to these bounds, 
the EPA would be required to consider the costs and benefits of alternative methods to achieve 
the safety standard for a particular chemical substance. The EPA would also be required to 
incorporate such consideration into a statement accompanying each risk management rule, which 
would then be part of the administrative record for the rule, and thus allow for judicial review of 
the adequacy of the agency's reasoning. 

By contrast, the House bill requires the EPA to defend one of two affirmative alternative 
findings in order to issue a risk management rule: either that the rule is cost effective or that a 
non-cost effective alternative is necessary. The scope of analysis required for making these 
findings may be bounded by the information that is "reasonably ascertainable," under section



6(c)(l)(A). Even if the analysis is so bounded, this provision leaves uncertainty about how many 
cost effective options the EPA would have to analyze and reject as inadequate before selecting a 
non-cost effective option. 

Prioritizing Chemicals for Review 

The Administration's Principles make clear that the EPA should have the authority to 
prioritize chemicals for review based on relevant risk and exposure considerations. Both the 
House and Senate bills also include provisions that would allow manufacturers to identify their 
own priority chemicals for review by the EPA. If a similar mechanism is included in a final bill, 
it is essential that it not overrun the EPA' s ability to prioritize chemical reviews. For this reason, 
the Administration strongly prefers the Senate version since that bill explicitly caps the number 
of risk evaluations that can be initiated based solely on manufacturers' interest and it requires 
both full payment of the costs of the assessment and, if necessary, defrayment of the ensuing 
costs to develop risk management regulation. Without a meaningful cap or similar measures, 
manufacturer priorities have the potential to overrun the EPA's chemicals management program 
and prevent the agency from addressing chemicals with greater potential risks. Without 
appropriate funding for risk management costs, the EPA may not be able to complete work on 
manufacturer priorities as Congress presumably intended. The House bill has no cap on 
manufacturer initiated risk evaluations, and no requirement for industry to pay for the risk 
management actions that the EPA may find itself legally obligated to undertake after completing 
the requested risk evaluations. The House language would allow the EPA to put risk evaluations 
on hold if it receives more industry requests than it has resources to handle, but this provision 
could be interpreted to allow the EPA to put on hold EPA initiated evaluations as well as 
manufacturer initiated evaluations. 

Sustained Source of Funding 

The Administration's Principles state that the EPA work under TSCA should be 
"adequately and consistently funded" and that manufacturers should "support the costs of 
Agency implementation." The Administration is pleased that both the House and Senate modify 
Section 26 to establish a dedicated TSCA implementation fund and expand fee collection 
authority. 

The House bill's fee provisions would not defray the EPA's costs of reviewing existing 
chemicals (aside from those initiated by industry) or any of the costs associated with regulatory 
risk management actions. It could also be argued that the fees that the EPA could collect for the 
submission of test data would not cover the EPA's costs to assess the data as part of a chemical 
risk evaluation. 

The Administration prefers the Senate bill's funding provisions, which explicitly add new 
fee collection authority for the costs of reviewing confidential business information (CBI) 
claims, reviewing notices under section 5, making prioritization decisions, conducting and 
completing safety assessments, and conducting rulemakings.



The EPA should have broad authority to use its fees to cover the costs of agency 
implementation. Giving the EPA this authority generally would avoid the concerns raised above 
about the EPA's spending authority in specific scenarios. Further, imposing spending caps and 
the Senate bill's minimum appropriations requirements for assessing fees could still create 
implementation challenges. 

Implementation Challenges 

The Administration encourages Congress not to impose on the EPA extensive, 
prescriptive requirements to develop policy and procedure documents. The dedication of 
resources to meeting these process development expectations could frustrate the EPA's efforts to 
timely and directly implement the substantive requirements of TSCA. 

The Senate bill, particularly in sections 3A and 4A, establishes pressing deadlines for the 
EPA to develop various policy and procedure documents, and prescribes numerous specifications 
for the content of such documents. Meeting these document generation requirements may 
unnecessarily slow progress on more substantive issues, limit the EPA' s flexibility to allocate 
resources appropriately, and lead to burdensome litigation regarding the process development 
requirements. 

The EPA has already developed and promulgated numerous policies, procedures, and 
scientific guidances. The EPA continues to invest resources in hosting open public debate on 
pressing scientific issues and the development of policies and guidances, and does so in 
accordance with existing objectivity and transparency requirements. For highly impactful or 
controversial issues, the EPA continues to engage the National Academies of Science, 
Engineering and Medicine to ensure the development of robust policies and procedures. 

The Administration strongly prefers the House bill on this matter since it only requires 
the EPA to develop new policies, procedures, and guidelines to the extent necessary. If the 
detailed procedural specifications of the Senate bill are retained, the Administration supports also 
retaining the accompanying savings provisions that the Senate bill adds to TSCA Section 6(b), 
which allow the EPA to continue its ongoing work to protect public health and the environment 
while the required policies, procedures and guideline are under development. 

The Administration's Principles call for a new safety standard that is "based on sound 
science and reflect[s] risk-based criteria protective of human health." The Administration 
encourages Congress to apply the new safety standard consistently throughout the revised 
statute.

If a clear directive for the EPA to apply the new safety standard is expressed only with 
respect to section 6, as is the case in the House bill, that could create uncertainty as to what 
standard would apply to EPA actions under other provisions of TSCA where the phrase 
"unreasonable risk" appears (for example, under sections 4, 5, 7, 12 and 14). Providing an 
upfront definition of the safety standard, as in the Senate bill, is one way to better ensure uniform



application of the new standard to all actions under TSCA. Alternatively, "unreasonable risk" 
could be redefined in each instance it appears. 

On a related point, there are several provisions in section 6 of the House bill that could 
possibly be read to suggest that different standards apply in section 6(a) rulemakings in different 
scenarios. For example, the EPA is authorized to promulgate non-cost-effective requirements if 
"necessary to protect against the identified risk" (section 6(c)(l)(B)). It might be argued that this 
language provides a different risk management standard from section 6(a) (regulation must 
ensure that a chemical substance "no longer presents or will present an unreasonable risk"). A 
similar issue appears with respect to regulation of replacement parts (section 6(c)( 1 )(D)) and 
articles (section 6(c)(l)(E)). 

In general, the Administration appreciates that both the House and Senate bills allow for 
exemptions to otherwise applicable risk management requirements where necessary to maintain 
a critical use, or to protect national security or avoid disruption to the national economy. This is 
consistent with Administration Principle 3, which states that risk management decisions should 
take into account sensitive subpopulations, cost, availability of substitutes and other relevant 
considerations. This principle should be consistent across the relevant risk management 
provisions of the bills. 

Finally, some confusion might be caused by the House bill provision that requires 
rulemaking for persistent, bioaccumulative and toxic (PBT) chemicals under section 6(a) to 
reduce likely exposure to the extent practicable (section 6(i)(3)). Sections 6(a) and 6(i) actually 
impose different rulemaking standards. Both the section 6(a) rulemaking standard and several of 
the considerations required in promulgating section 6(a) rules (which appear in section 6(c)) 
assume that the EPA has identified specific risks as unreasonable. However, the EPA may not 
have actually performed a risk evaluation for a particular PBT which is required (under section 
6(i)) to be the subject of a 6(a) risk management rulemaking. 

Regulatory Flexibility 

The House bill retains the current TSCA section 6(a) menu of requirements the EPA can 
impose in section 6 rulemakings. Although this menu is extensive, it is not comprehensive. 
Specifically, the menu expressly authorizes the EPA to regulate the manufacture, processing and 
distribution in commerce of a chemical substance only through a complete ban or ban for 
specific uses, or through quantity or concentration limitations. In contrast, with respect to 
commercial use, section 6(a) gives the EPA broader authority to impose requirements 
"prohibiting or otherwise regulating" the use (section 6(a)(5)). In operation, this menu may drive 
regulation that is more burdensome than necessary. The Administration prefers the approach in 
section 6(d) of the Senate bill, which includes "catch-all" regulatory authorities. 

Safety of New Chemicals 

Under current TSCA, manufacturing and processing of new chemicals can commence 
upon expiration of the premanufacture notice review period without the EPA determining 
whether or not those chemicals are safe. As stated in the Administration's Principles 2 and 4, the



EPA should conclude whether or not new chemicals meet the safety standard before those 
chemicals are allowed to enter the market. As such, the Administration supports the Senate bill 
requirement that the EPA make an affirmative safety determination regarding new chemicals. 

Transparency and Confidential Business Information 

The Administration's Principles outline certain improvements regarding the transparency 
of chemical information. The Administration is pleased that both the House and Senate make 
improvements to substantiation requirements for CBI claims. The House bill requires 
substantiation of new CBI claims, while the Senate bill requires substantiation of both new and 
existing claims. The Administration also supports new authority in both bills for the EPA to 
appropriately share CBI with others when necessary to protect public health and safety. 

However, the Administration is concerned with a provision in the House bill that would 
allow "formulas (including molecular structures)" of a chemical substance to be withheld as CBI 
in health and safety studies. Under current section 14, formula information in health and safety 
studies can be protected as CBI only if it discloses process information. Thus, the House 
provision would decrease transparency and shield from the public relevant chemical information 
(in some cases, the specific identity of a chemical that is the subject of a health and safety study). 

Authority to Require Development of Information 

Another significant problem under current TSCA is the difficulty of requiring the 
development of information on chemicals for which information is lacking. Both bills address a 
major contributor to this problem: the lack of authority to require testing by order. The other 
contributor is substantive: section 4 of TSCA currently requires the EPA to either demonstrate 
that a chemical "may present an unreasonable risk," before it can require testing, or else that 
there is already substantial production and substantial release of or exposure to the chemical 
substance. The obligation to make these demonstrations has created difficulties for the EPA in 
requiring testing necessary to assess the safety of chemicals. 

Both the House and Senate bills give the EPA new authority to require testing for specific 
purposes, including during risk evaluations. Under the new House authority, however, the EPA 
must first make a risk-based finding before initiating a risk evaluation. Although the bar is fairly 
low ("may present an unreasonable risk...because of potential hazard and a potential route of 
exposure..."), it could have the effect of perpetuating the difficulties the EPA has encountered 
under current TSCA. Outside of the risk evaluation context, the House bill could still require the 
EPA to make a "may present an unreasonable risk" finding before requiring testing under section 
4. The Administration encourages Congress to ensure that the EPA is given the necessary 
authority and tools to obtain information relevant to determining the safety of chemicals. 

Chemicals in Articles 

The Administration encourages Congress to look closely at provisions in both the Senate 
and House bills that may make it more difficult for the EPA to review and regulate risks from 
chemicals contained in articles. Under current TSCA, the EPA has used its authority under



section 5 to establish notification requirements for new uses of a chemical for which the EPA has 
concerns, including chemicals in imported articles. Section 5 does not require the EPA to make 
any particular exposure or hazard finding to use this authority, presumably since the function of 
these significant new use rules is simply to allow the EPA to review, and regulate as necessary, 
new uses of existing chemicals on the same basis as new chemicals. The Senate bill imposes a 
new requirement: the EPA must first find the notification requirement for the article is warranted 
based on "the reasonable potential for exposure through the article or category of articles." This 
new requirement may make it harder for the EPA to require notification for uses that are not 
currently foreseen. Even for currently envisioned uses, it may generate litigation over an EPA 
finding that the potential for exposure through an article or category of articles is "reasonable". 
The House bill exempts from regulation all "replacement parts designed prior to" the publication 
of a risk management rule, unless the replacement parts "contribute significantly to the identified 
risk." This provision would make it more difficult for the EPA to define the scope of regulations 
given the likely challenges of determining when particular replacement parts were designed. 

Enforcement Improvements 

While the Administration's Principles do not discuss civil and criminal enforcement of 
TSCA, the Administration supports the decision to include provisions in the Senate bill that 
would strengthen civil and criminal enforcement authorities. We look forward to continuing to 
work with Congress on these provisions. 

Federal-State Relationship 

The EPA's limited ability to regulate under TSCA has encouraged states to step in, 
resulting in varying chemical regulations across the country. Assuming the flaws in TSCA that 
have prevented effective federal action are addressed in reform legislation, the Administration 
supports an approach to preemption that provides a consistent regulatory regime for industry 
while allowing appropriate additional actions by the states. These comments are intended to note 
provisions that could benefit from drafting changes to reflect Congress's presumed intent, as well 
as provisions that could result in permanent preemption of state actions to address risks not 
addressed by federal regulation. 

The Administration supports Congress's intent to preserve existing state laws like 
California's Proposition 65, and other state environmental laws related to the protection of air 
and water, and to waste. Respecting the preservation of such laws, both the Senate and House 
bills would benefit from further work to reflect the drafters' intent. For example, the Senate bill 
should better reflect its apparent intent to preserve state regulations adopted prior to August 1, 
2015, not merely to enforce actions initiated prior to August 1, 2015. Similarly, the House bill 
should clarify that it is wholly preserving the identified laws, not just State efforts "to continue to 
enforce" those laws, and also that any state requirement enacted under a law that was in effect on 
August 31, 2003, is saved from preemption, even if the specific requirement is promulgated after 
the date of the TSCA Modernization Act. 

The House bill should also clarify the scope of potential preemption of state 
environmental laws that "actually conflict[]" with an EPA "action or determination." While two



laws might be said to actually conflict if they impose incompatible obligations or one purports to 
abrogate the other, it is far less clear when a state law could be said to be in actual conflict with 
an EPA determination that is not an action, or with an EPA action that does not impose 
requirements. 

Respecting the preservation of state laws adopted under the authority of federal law, the 
Administration supports the Senate bill's clarification of the types of state laws that are intended 
to receive such protection from preemption. Specifically, the Senate bill makes clear that this 
protection also extends to laws that a state adopts using its own legal authority, but that are 
nonetheless authorized under federal law, or adopted to satisfy or obtain authorization or 
approval under federal law. This clarification furthers a common sense objective: to ensure that 
TSCA actions do not block the purposes of the many other federal environmental statutes (e.g., 
the Clean Air Act) that are implemented through a system of cooperative federalism. The Senate 
bill's clarification is also consistent with evidence of original Congressional intent, found in 
TSCA's legislative history. 

Furthermore, the Administration supports an approach in which any preemption resulting 
from a completed EPA safety assessment or risk management rule is appropriately limited to the 
particular risks that the agency actually considered in the scope of that assessment or rulemaking. 
The Administration prefers the Senate bill's clarity on this issue. On a related issue, the House 
bill, which does not require an affirmative safety determination for new chemicals, nonetheless 
would lead to preemption of state regulation for all uses of a new chemical substance identified 
in a pre-manufacture notification, if the agency took action merely to address a subset of those 
uses.
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August 20, 2015 

The I-Ionorable Jo Ellen Darcy 
Assistant Secretary of the Army (Civil 
Works) 
108 Army Pentagon 
Washington, D.C. 20310-0108 

Dear Secretary Darcy atid Mr. Kopocis,

Mr. Ken Kopocis 
Deputy Assistant Adininistrator 
Office of Water 
U.S. Environmental Protection Agency 
Mail codc 4141 M 
1200 Pennsylvania Avenue NW 
Washington, DC 20460 

You are well aware of my deep concerns regarding thc revisions to the regulatory 
definition ol' the term "waters of the United States" under the Federal Water Pollution Control 
Act recently promulgated by the Army and the Environmental Protection Agency. 80 Fed. Reg. 
37,054 (Jun. 29, 2015). hroni clainiing jurisdiction based on groundwater aquifers or the 
dispersal of seeds and insect eggs through bird droppings --- to the use of aerial photographs and 
ground level radar to identify the current or historic presence of a stream channel -- it secros as if 
each day uncovers yet another extreme and novel expansion of federal authority hidden in this 
rule.

It lhas recently been brought to my attention that under your new rule the Arrny and EPA 
are claiming the authority to regulate not only current streams and wetlands, but land where 
streams and wetlands may 13ave existed long before the enactment of the Clean Water Act. If 
you had adequately consulted with local governments before developing this rule, you would 
have known that inany years ago it was common practicc to construct city sewer and stormwater 
systems in existing streams. Under your radical expansion of federal regulatory authority, these 
sewer and stormwater systems could now be regulated as waters of the United States, precluding 
their use to protect the public health and welfare of city residents. 

According to the Questions and Answers on EPA's website: "Dry land is those areas that 
are not water features, such as streams, wetlands, lakes, ponds, and the like."' According to the 
preamble to the final rule, the agencies consider an area to be a"water feature" based on the 
historic, as well as current, presencc of water. The preamble further states: "Age►icy staff cau 
determure liistorical preseuce of tributaries usirig a uariety of resources, suclt as Iristorical 
inaps, historic aerial p/totograp/ts, local surface watcr managcttient plans, street maintenance 
data, wetlands and conservation programs and plans, as well as functional assessments and 
monitoring efforts." 80 Fed. Reg. at 37,078-79; see also id. at 37,098. 

1 http://www2.epa.gov/cleanwaterrule/technical-questions-and-answers-implementation-clean-water-rule
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The final rule definition of "tributary" includes water that flows tllrougli manmade 
features "such as bridges, culverts, pipes, dams, or wrrste treatment systenxs" and "relocated" 
streams. Id. at 37,078, 37,098. The final rule exemptions for stormwater control features only 
cover features that are created in dry land. The final rule exemptions for ditches that provide 
flow to navigable waters do not cover ditches excavated in a tributary or that relocate a tributary. 
Many stormwater and sewer systetns were built in areas that tuider the new nile may be 
considered "tributaries." Since they are not covered by the exclusions for ditches and 
stonnwater management features, they may be regulated "waters of the United States." 

To desnonstrate the extreme nature of that position, t would like to draw your attentioD to 
the history of the District of Coltimbia. Historical nlaps sholv the presence of former streanis 
throughout Washington, D.C. 2 Historical photos show the Washington Canal along what is now 
Constitutio►i Avenue. 3 I-Iistorical acc.ounts provide the following inforniation: 

"The Washington Canal has been entombed as an ecndergrocrnd seruer when once it 
coarsed down Constittttion Avenue and emptied into the Anacostia River near the Navy 
Yard. A11 that retnains today is a lock keeper's Ilouse on Constitution Avenue."4 

"A half'a mile below Rock Creek, a strearn named tlae Tiber flowerl acf•oss tidal ,flats aracl 
cofnprisetl a ntarslty estuary iia frotit of wbere tlie Wltite Floti.se ancl executire marrsion 
now stancls at tlte base of wliat is nojv Capitol Mill. Tiber Creek wtcs arr esttcary, also 
callerl Goose Creek, that originated in att extensive waterslaerl in nortlaenst Waslungton 
in iviaat is now tlte area aroreitd Florirla Avenire Nortlteast. The Tiber was a treacherous 
waterway, kno ,,vm for flasb floods during heavy rains..."5 

"Tlie Tiber was navigable at ten feet deep for small boats up to what is now Florida 
Avenue."6 

"The [Waslrington] canal was a diagonal that began at Jafnes Creek at Buzzarrfs Poirtt 
artd met tiee Tiber estuary on the Mall, a bit south of today's Pennsylvania Avenue. The 
canal opened on. tlae Potoinac at the foot of Seventeenth Street Northwest." 

"Tiber Creek was leltinirrtely pavecl over anrl ticrned itrto cin undergroand sewer. Tlte 
remains of tlte T3'ashingtoiz Canal ►vere frllerl in to beconte Constitertion Avenrre. "g 

"Thc Washington Canal was opened in 1815, a year after the I3ritish burned the capital 
during the War of 1812. It started at tlie Potomac just below tlie Wl:ite Mouse at Tiber 

2 See map of streams from 1861, available at: http://parkviewdc.com/2011/09/08/hidden-washington-tiber-creek/  
3 See photos, available at: http://civilwarwashingtondc1861-1865.blogspot.com/2012/04/washington-canal- 
cesspool-in-rnidst-of.htmi 
aWennersten, The Historic Waterfront of Washington D.C., The History Press (2014), at 28, 
S ld. at 29. 
e Id 
' ld. at 54_ 
8 !d, at 80_
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Creek attd tlten headed east alotr; what is notiv Ca►rstitution Avenrte, Near tlie Capitol, 
it turned sout/reast dowrr to tlre Navy Yard. Tlte cittral wns frlled itt and is now 
Corrstittttion Avenue."9 

"To the Northwest, streanls flowed down tlie sides of Petworth and Rock Creek Churcli 
yard to Piney Branch. To the Northeast, small streams trickled down the steep hills to 
Northwest Branch of the Anacostia River, wliile ntarty brooks on llie Sotttliertt slopes of 
tltese lrills uttited at wlrat is now First arid S Streets Nortlzivest and back of old St. 
Patrick's grave yard site arnd Moore's lane to form tlie upper end of Tiber Creek," i ° 

"Below Florida Avenue ot• old Boundary Sfireet and in O Street between Nort/t Capitol 
and 1 5 ' Street, Reedy, Braitclt joiiied Tiber aiid dcflected it to the East, crossing North 
Capitol Street above N street," i i 

"From the Northwest tlowed Reed1> Brancll that had its source as late as twenty-ftve 
years ago near 13 1i" Street and Coltunbia Road and took a Sotetheasterly eourse towards 
Sltericlan Avertrue, cutting deep scars in the rolling landscape and formuig a lake or niarsh 
at about where the Wilson High School now stands, at Eleventh and Harvard Strcets, and 
whose waters now seep into the basernent of that building after a rainy spell." 12 

"Before the comiiig of street i►ttprovente►Its, sewers and hort.ces, this little braricfl crossed 
Florida Avenue at Eighth Street and meatidered throtugh the plain collecting waters from 
springs as far West as 10' Street and crossing Seventh Street near R Street and joining 
Tiber near First and O Streets."i3 

"From the Eastward a sinall streatrt was formed by two brmrches rit 9' 1' atrd H Streets 
fi•om Kenrlall Green and Trirziclad artd joiiterl Tiber crt R poirit in firotrt odi tl:e present 
Post Office brrildittg at ?l'iassachusetts Aventre rttrrl Nortlr Capitol Street."i 

"The Park View and Grace Dodge Hotels are built over the valley of Tiber Creek while 
Uiti.on Statioii is btrilt over tlte bed of the little streajn from the East." 1 5 

"One more bracich started at Willow Tree Spring Nortli ofNew York Avenue betwccn 4'i' 
and 5 `h Streets and flowed due Sotuth to Judiciary Scluare and turned Southeasterly down 
Indiaira Aveiitie to joija Tiber at Secorid Street." 16 

9 Peck, The Potomac River- A History and Guide, The History Press (2012), at 101. 
10 Duhaniel, Tiber Creek, Records of the Columbia Historicai Society. Washington, D,C., vol. 28 (1926), at 205. 
`l 1 d. 
12 !d. at 206. 
13 1d. 
14 Id. at 207. 
is !d. 
15 ld.
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"From t/te preserit Post Offtce site Tiber Creek follo yved a substattticrlly sotrtliwesterly 
course to tlte Botanrcal Gardens attd then fornted a witle sltallow bny runnirza drte 
West to tlie Potornac."17 

"One of the most popular and useful springs in early Wasliington laistory was the one in 
what is now Franklin Park and which Sessford says yielded several barrels of water per 
minute. The strearn from this spring flowed Southeastward to the corner of 13"' and H 
Streets and turned Eastward back of the Orphan Asylum, Old Ascension Church and thc 
Van Ness Mausoleum between 9' h and 14 `h Streets and then turned Southward along the 
edge of the hill on which the Patent Office stands and which was graded twice, in 1840 
and 1870. T/tis strertm joined Tiber at 10"' or lPt' Street attd its bed for •nzed the dock of 
the oltl cruial at that poitit. "18 

"A second stream that crossed Pentrsylvania Aventte to joitt tlte 'I'iber, liad its origiji at 
tlte foot of tlie hill on fvlrich the City N'all stands and which not only supplied the 
adjacent baths on C Street, back of the National Hotel, but also the severat hotels in the 
neighborhood with water."l9 

"A veiy sniall streani tlid flow froni tlte Octagon .bfoicse Southwestwarrl atrtl iuto the 
river near tlte Glass Hotrse at 22d Street, and this seems to ltave been the only spring 
South of G Street and West oi' 17°' Street, togetlie3 • Nvith one at Easby's Point.20 

"Frotn tlae Willow Tree Spring Branclt tltat ran tlrrough Jccdiciaty Srjuare and t'ndiana 
Averttte, some 2,500 feet of iron pipe were coraiected in 1821 and a reservoir was built in 
1828 at the corner of the latter avenue and 3 6 Street, from which water was carried as far 
as Pennsylvania Avenue and 10 `h Street. Remains of this i •eservoir could be seen as late as 
1885 at the corner referred to before the houses that now stand thereon were built"21 

Based on this historic information, and the ianguage from the preamble to the final rule, 

is t11e D.C. sewer systenl below Constitution Avenue a buried stream that is considered a water 
of the United States? ls the stormwater collection system beneath Constitution Avenue a water 

of the United States? The headwaters of Tiber Creek can still be seen. 22 ls the Flager Place 
Trunk Sewer that follows the path of oite of the forrner branches of Tiber Creek a water of the 

27 ld, at 208, 
18 Id. at 210. 
14 1d, at 211, 
20 !d. at 219. 
21 Id, 
22 http://parkviewdc.com/2011/09/08/hidden-washington-tiber-creek/
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United States? 23 In D.C., many sewers were built before 1930, well bef'ore the enactment of the 

Clean Water Act. 24 If built in a former stream, are these sewers also waters of the United States? 

Ifi you believe that these sewers are exempt waste treatment systems, please explain how 
a stormwater system that does not meet the terms of the specific exclusion i'or stormwater control 
features can be exempt undcr the more general waste treatment system exemption. Doesn't that 
fly in the Pace of rules of interpretation under which a general provision does not apply if' the 

mattcr is dealt with more specifically in another provision? Also, please explain liow a sewer 

installed before 1930 meets the condition that it be "designed to meet the requirements of the 
Clean Water Act." If any wastewater or stormwater n►anagement system, no matter when built, 
is considcred to be "designed to meet the requiretnents of the Clean Water Act," please assure 
nze that this interpretation applies to all waste treatment systems. 

Finally, there are unexplained clianges to the exclusions between the proposed and final 

rules. Please explain to me why the definitions of "waters of the United States" at 40 C.F.R. 

l 12.2, 40 C.F.R. 116.3, 40 C.F.R. 302.3, and 40 C.F.R. 4U1.1 1 do not exclude waste treatment 

systems, as was proposed. Please explain to me why the proposed rule would have provided 

exclusions frotn all parts of the waters of the United States definition, but tunder the final rule the 
exclusions do not apply to navigable or interstate waters. Do the Army and EPA claim the 

authority to regulate ditclics that meet the terms of an exemption but cross state lines, sucth as 
ditches along interstate highways? Do the Army and EPA intend to regulate artificial, 

constructcd lakes and ponds created in dry land if thcy can float a kayak? 

"I'hese questions denionstrate the grave concerns that many local govetntnents have 
regarding your final rule, which I share. Thank vou for your pronlpt attention to them. If you 
have any questions, please contact the Senate Conimittee on Environment and Public Works 
Majority Office at (202) 224-6176.

Sincerely, 

mes M. Inhofe 
Chairman 

Cc:	 Tom Cochran, CEO and Executive Officer, U.S. Conference of Mayors 
Matthew Chase, Executive Director, National Association of Counties 
Clarence Antliony, Executive Director, National League of Cities 
George Hawkins, CEO and General Manager, D.C. Water 
Adam Krantz, CEO, National Association of Clean Water Agencies 

23 http://imaginaryterrain.com/blog/2013/07/stream5/.  
24 https://www.dcwater.com/news/testimony/2013_testimony_of_charles_kiely.cfm
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si tant Secretary for CiviW 
S. epartment of the Arr/y

The Honorable James Inhofe 
Chairman 
Committee on Environment and Public Works 
United States Senate 
Washington, D.C. 20510 

Thank you for your August 20, 2015, letter regarding the Department of the Army/Environmental 
Protection Agency ("the agencies") Clean Water Rule defining the scope of Clean Water Act 
jurisdiction. Since October 9, 2015, the Clean Water Rule has been stayed under a decision of the U.S. 
Court of Appeals for the Sixth Circuit pending further action of the court. 

The Clean Water Rule will not expand existing jurisdiction over stormwater systems or storm sewers. 
The agencies worked hard, in consultation with state and local governments, to identify for the first time 
in regulation the scope of stormwater systems that are never jurisdictional. The effect of the Rule will be 
to ensure that any stormwater feature that was not jurisdictional before the Rule remains outside the 
scope of the Clean Water Act when the stay is lifted. The Rule will ensure greater consistency and 
predictability nationwide in the process of identifying waters subject to the statute as well as features 
excluded from jurisdiction. 

The agencies' longstanding practice is to view stormwater control measures that are not built in "waters 
of the United States" as non-jurisdictional. Certain features, such as curbs and gutters or ditches and 
ponds built in uplands, may be features of stormwater collection systems, but have never been 
considered "waters of the United States." Nothing in the Rule would change that practice. 

Thank you again for your letter. Please feel free to contact us if you have any questions on this important 
issue, or your staff may contact Denis Borum in the Environmental Protection Agency's Office of 
Congressional and Intergovernmental Relations at borum.denis@epa.gov or (202) 564-4836; or Gib 
Owen in the Office of the Assistant Secretary of the Army (Civil Works) at gib.a.owen.civ@mail.mil or 
(703) 695-4641. 

Joel Beauvais 
Deputy Assistant Administrator for Water 
U.S. Environmental Protection Agency
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Questions for the Record

Senate Environment and Public Works Committee Hearing:


"Oversight Hearing: The President's FY 2016 Budget Request for the Environmental Protection 

Agency." On March 4, 2015


EPA Administrator Gina McCarthy 

Chairman Sen. Inhofe: 

Ozone:

hn the proposed rule, you state that EPA will take a series of actions in the next year to 
implement the new standard. (EPA says it will issue guidance for state designations 
within 4 months of finalizing the rule, provide guidance for infrastructure SIPs, and 
propose any needed implementation rules witliin 1 year.) 

• Approximately how much money, resources, and staff will be required to 
complete this work in FY 2016? 

• I-tas EPA requested the resources needed to complete all of this work? 
• Where in the budget are these resources requested? 

2. The proposal relies heavily on "unknown technologies" for compliance (Table 4-10 in 
the draft RIA: 66% of NOx controls in the East are unknown and 70% in the West are 
unknown). However, only '`extreme" nonattainment areas can include unknowns in 
their SIPs. 

How do you expect states to comply witlh a standard when your agency can't even 
identify ways to make it feasible? 
Do you expect states to have to choose between extreme sanetions or self- 
designating themselves as "extreme" nonattainment areas, accepting all t11e 
extreme stationary source requirements that go along with that designation? 
Your RIA already assumes in the "known controls" that the existing source 
proposal will be complied with fully, so how is it even remotely possible to 
achieve your proposed standard? 

3. How much of future attainment relies on "unknown controls"? How does EPA 
calculate the cost these future "unknown controls"? Why has EPA lowered the cost of 
those unknown controls by half since developing the 2011 ozone rule? 

In 2011, President Obaina pulled the plug on this same proposal due to "regulatory 
burdens and regulatory uncertainty." Our economy was still struggling to recover from 
the recession, and the $90 billion price tag was something even he was unable to 
justify. 

• Do you really think that our economy is in better shape now to handle a$3 trillion 
rule than it was in 201 1? 

• What has changed since the President's deeision that signals now is an 
appropriate time to radically revise the standard before the benefits of the last one 
have been fully implemented?



5. Compared to just four years ago, EPA has lowered cost estimates for the same stringent 
ozone standards by as much as $51 billion. Have compliance costs for ozone controls 
really dropped by over 80% since 2010? 

6. Over the last four years, EPA has slashed its cost estimates for the same stringent ozone 
standards. 

Has the cost of compliance technologies gone down, or did EPA change the 
assumptions in its cost-benetit analysis? 
How much of that reduction is due to projected air quality improvements versus 
changes in EPA's control cost assumptions? 

7. In 2010, EPA projected that the same ozone standards that EPA is now proposing could 
cost as much as $44 billion per year. These are straight-up, added costs to American 
nlanufacturing. I'm concerned that, during this slow economie recovery, we are driving 
manufacturing out of the U.S., to other countries with lax environmental standards. [n 
analyzing these proposed regulations, does EPA cotisider the effects of driving 
manufacturing offshore, to countries with little or no environmental controls? 

High levels of natural background ozone may cause many otherwise clean states, 
especially in the West, to be unable to meet EPA's stringent ozone proposal even with 
costly emission controls. 

EPA says it can deal with these concerns through its "exceptional events" 
program. Yet, since 2008, Utah has submitted 12 exception event 
demonstrations, and EPA has yet to approve one. Historically, how many times 
11as the exceptional exceedance policy been used by the states and EPA? How 
long and what was the cost to taxpayers each time it was used? How many 
times annually do you expect it to be needed going forward? 

• EPA also says it can deal with these concerns through "Rural Transport Areas." 
Yet EPA has no track record for Rural Transpot-t Areas under an 8 hour ozone 
standard like in the proposal. Why should we think the Agency can use Rural 
Tt•ansport Areas to provide regulatory relief to states with high background 
ozone? 

9. Yellowstone national park's current ozone level is 66ppb—

• Is the Agency considering setting a standard that is below the current ozone levels 
at Yellowstone National Park?



I understand EPA has been criticized regarding the way background ozone 
concentrations are calculated and used. What steps is the agency taking to 
improve that process? 

10. I understand that EPA does not exclude Mexican and Canadian ozone emissions when 
it determines background levels of ozone. What could a county in my district due to 
control emissions in a foreign coutitry? 

11. High levels of ozone transported from Asia and Mexico may mean that many otherwise 
clean states, especially in the West, will be unable to meet EPA's stringent ozone 
proposal even with eostly emission controls. EPA says it can deal with these concerns 
through Clean Air Act provisions on international transport. 

EPA has been notoriously slow in providing states similar regulatory relief for 
natural ozone Lmder the Exceptional Events Program. Why should states 
believe that EPA will be any better in approving regulatory relief for 
international ozone transport? 
Will EPA comtnit to not designate as nonattainment any counties that fail the 
proposal's ozone standards because of international transport? 

12. EPA halted implementation of the 2008 ozone standard from 2010-2012 while it 
reconsidered that standard. That delay put state implementation of the 2008 ozone 
standard well behind the nor►nal schedule. States are now committing time and money 
to catch up on the 2008 ozone standard. In fact, EPA just issued the implementation 
rules for the 2008 standard on February 13, 2015. Why is EPA proposing new ozone 
standards when it has►1't given states a chance to implement the current ones? 

13. EPA chose to project the costs of its proposed ozone standard to 2025, eight years after 
counties will be designated as nonattainment areas under tlle proposal. 

• What consequences will those counties face while designated nonattainment? 
• Does EPA's modeling capture the cost of lost economic activity that counties in 

nonattainment areas will experience during those eight years? 

14. EPA chose to project the costs of its proposed ozone standard to 2025, saying that 
would be the year in which most counties would have to attain the standards if granted 
complianee extensions. 

Since EPA bases its entire economic analysis on these assumed extensions, will 
the Agency commit to extending complianee deadlines to the maximum extent 
possible when finalizing the ozone standards? 
If EPA assumed longer compliance deadlines, shouldn't it write those 
comptiance extensions into the tinal rule? 

15. EPA reassures that counties won't be designated as nonattainment areas under its 
proposed stringent ozone standards for another three years. But won't those new



standards be immediately effective on PSD permits, rnaking it harder for business to 
build and expand facilities to create new jobs? 

16. EPA has said that most counties won't need to attain its stringent ozone standards until 
2025. But counties in nonattainment areas will face severe regulatory consequences in 
just three years, and the new standards become immediately effective for permits to 
expand business. EPA seems to want us to think these proposed standards are a'`next 
decade" problem, but areti't they a now problem? 

17. EPA can't even point to co►ltrols eapable of almost half the emissions reductions 
needed in the east— and all of the reductions required in California — to meet its 
stringent proposed ozone standard. This sounds like shoot tirst, ask questions later 
rulemaking. Should we be imposing this much burden on the American people when 
EPA doesn't even know how this rule can be accomplished? 

18. EPA's modeling for its proposed stringent ozone standards caps costs for emissions 
reductions required from so-called "unknown controls" based on costs of known 
controls. This defies the basic economics of increasing marginal costs. Does EPA 
really believe that the costs of reaching the highest low-hatiging fruit are the same as 
those to get the fruit at the top of the tree? 

19. We hear a lot about the need to repair "crunibling roads and bridges." However, 
stringent ozone standards could make it harder for states to show that proposed 
highway project "conform" with ozone standards. Has EPA considered tlhe economic 
and safety impacts that could result if these stringent ozone standards block crucial 
transportation projects? 

20. According to EPA, ozone-fortning emissions have been cut in half in the last tllree 
decades. This progress will continue under current regulations. Wouldn't you agree 
that Americans are already enjoying the benefits of cleaner air, and will enjoy even 
more future beneftts, regardless whether the existing standards are adjusted? 

21. EPA's modeling indicates that its proposed ozone standards tnay actually increase 
mortality in cities like Houston. Can you please explain how this proposal could end 
up increasing deaths in some areas? 

22. Ozotie is mainly outdoors. Yet most people spend 90% of their time indoors. Do you 
thitlk this is why recent published studies found that indoor air quality and poverty were 
much more strongly linked to asthma than outdoor air quality? 

23. Only 1 of the 12 studies considered by EPA show any link between long-term ozone 
exposure and mortality. And this study did not find any link in California, where ozone



levels are the highest in the country. Shouldn't we be concerned that EPA is cherry- 
picking science to support its regulatory agenda? 

24. I'm concerned that EPA is cherry-picking and contorting science to support its ozone 
proposal. For instance, one study found no statistically significant difference in lung 
function in humans exposed to ozone at levels above and below the standards in EPA's 
ozone proposal. Yet EPA "reanalyzed" that data and decided there was a statistically 
significant impact after all — leading that study's author to say that EPA 
"misinterpreted" his data. Shouldn't EPA just go where the science points, rather than 
trying to shoehorn findings into its regulatory agenda? 

25. All of the clinical studies cited by CASAC in support of the 60 ppb standard were 
created by the EPA. Yet, all of the non-EPA literature on health impacts of 60 ppb 
ozone cited by CASAC does not support a 60 ppb standard. Is this what EPA meant 
when it said that "increasing uncertainty in the scientific evidence at lower ozone 
concentrations" led it to not include a 60 ppb standard in the ozone proposal? 

26. EPA has released maps showing only the projected counties in non-attainment in 2025. 

• Under EPA guidance does the agency designate non-attainment area boundaries 
starts with metropolitan area as the "presumptive" nonattainment area? Why are 

your maps inconsistent with your guidance? 

27. How many counties still do not meet the 1997 ozone standards? How about the 2008 
standards? Doesn't it make sense to work on attaining the existing standards, the 
tightest standards ever, before promulgating new standards? 

28. Why does EPA leave California off of its maps and analyses? If California is being 
give a longer period of time to attain the standards, shouldn't other places in the 
country be granted that latitude as we11? How much ($/ton) are NOx offset reductions 
selling for in Houston? Los Angeles? Other places? 

Climate: 

The budget request includes a$4 Billion incentive program for states that reduce CO2 
emissions beyond the existing source proposal. 

• How do you propose to implement this program? 
• Do you plan to send Congress a legislative proposal? 
• If the proposal is to give states money if they go beyond EPA mandates, will the 

result be to transfer taxpayer dollars away from states with large emission 
reduction burdens under your plan to states that have a smaller burden. For 
example, Vermont has no emissions reduction obligation under your plan because



its power plants are small. So, would you automatically transfer taxpayer money 
from Southeastern and Southwestern states to Vermont? 

With respect to the Clean Power Plan, your justitication statement says: '`In FY 2016, the 
EPA will encounter a staggering workload to implement these rules and agency resources 
have been shifted to help rneet the demand. Because of the breadth, complexity and 
precedent-setting nature of work, the agency expects a marked inerease in demands for 
legal counsel in both headquarters and Regional Offices. In addition, each EPA action is 
expected to be challenged in court, which will require skilled and experienced attorneys 
specialized in the Clean Air Act to devote significant resources to defense of these 
actions." 

• In your own budget justification statement you say that these rules will result in a 
"staggering workload" to implement and defend these two rules. Don't you think 
those taxpayer dollars would be bettet• spent increasing funding to states to 
implement existing programs rather thar► spending it on lawyers? 

Recent correspondence between your agency and the House Energy and Commerce 
Committee indicated EPA has not "explicitly modeled the temperature impacts of the 
Clean Power Plan" and could not state what, if any impact the rule would have on global 
temperatures or sea rise levels. 

Why hasn't EPA done the modeling? Is it a matter of budgeting? 
Why is your agency attempting to impose this extremely complex rule and spend 
billions of taxpayer dollars to address global warming when you haven't even 
checked to see if the rule would actually achieve your global warming goals? 

Your budget would eliminate funding under the Indoor Radon Abatement Act which 
authorizes grants to states to address radon (48 rnillion) even though indoor radon is the 
second-leading cause of lutig cancer and the leading cause of lung cancer for non- 
smokers and the funding was targeted this funding to support states with the greatest 
populations at highest risk. According to your Budget in Brief, indoor radon causes an 
estimated 21,000 lung cancer deaths annually in the U.S. Carbon dioxide causes no 
deaths.

Why would the budget propose spending $279 million to rework the U.S. 
energy economy (climate regulations) while ignoring real environmental 
threats? 

5. Section I 10(c) of the Clean Air Act requires EPA to issue a Federal implementation Plan 
(FIP) if a state does not submit a State Implementation Plati (SIP), does not subrnit a 
satisfactory SIP or does not make a satisfactory SIP revision (42 U.S.C. 7410(c)). Please 
provide a list of enforcement mechanisms witll cites to the relative legal authority tlle 
EPA will use to enforce all components of a federal plan on a state that does not does not 
submit a SIP, does not submit a satisfactory SIP - in whole or in part - or fails to make a 
satisfactory revision that meets the criteria ofthe proposed Clean Power Plan.



6. During the hearing, I asked you if the EPA would consider witllholding federal highway 
funding if a state that does not submit a SIP, does not submit a satisfactory SIP - in whole 

or in part - or fails to make a satisfactory revision that meets the criteria of the proposed 

Clean Power Plan. You responded, 

"Ms. McCarthy. This is not a traditional State SIP under the national ambient air 

quality standards. There are other processes for us to work with States. Clearly our 

hope is that States will provide the necessary plans. If not, there will be a federal 

system in place to allow us to move forward." 

Will you clarify for the record whether EPA would consider witllholding federal highway 

funding to enforce any elements of the proposed Clean Power Plan? 

Waters of the United States 

Please provide me with examples where EPA or the Corps has used a groundwater 
connection to establish jurisdiction over a body of water that has no surface connection, 
direct or indirect, to a navigable water. For any such examples, please also provide the 
distance between the body of water that lacks such a surface connection and the nearest 
water of the United States. Please exclude any allegations that a groundwater connection 
establishes the existence of a point source discharge where the body of water with no 
surface connection was itself determined to be a point source, rather than a water of the 
Llnited States. 

2. Is it currently the national policy of either EPA or the Corps of Engineers to establish 
jurisdiction over all wetlands in flood plain? 

3. Is it currently the national policy of either EPA or the Corps of Engineers to establish 
jurisdiction over all waters in flood plain? 

Hydraulic Fracturing 

1. The EPA continues its study into the relationship between drinking water and hydraulic 
fracturing, which was initiated in 2010. Well over $20 million has been spent on this 

study and the timeline continues to slip. In fact, the draft assessment report was expected 

in December 2014 yet today, there is no indication when this will be released. 
What is the current timeline for release of the EPA's drinking water study? 

Will the report undergo interagency review prior to its release? If so, which agencies 
will be a part of the review? If not, why not? 
After the draft assessment report is released, what is the timeline moving forward? 

2. You've said that hydraulic fracturing can be done safely and have agreed with forrner 

EPA Administrator Lisa Jackson that there have been no confirmed cases of hydraulic



fracturing impacting dritlking water. The White House Council on Economie Advisors 
released a report last week that touted the economic benefits because of the increase in 
domestic oil and natural gas and clearly linked the production inereases to the use of 
hydraulic fracturing and horizontal drilling. What is your vision for getting the American 
public to understand that hydraulic fracturing is safe and that fracking has unlocked an 
American energy revolution that has lowered all Americans's energy prices, created jobs, 
helping lower GHG emissions and revitalizing such industries as the manufactun• ing, steel 
and chemical sectors? 

In the draft FY 2016 budget proposal, it states that EPA will respond to peer review 
conlments from the Agency's Science Advisory Board (SAB) in order to finalize the 
study. It further suggests that the repot-t wi11 provide a synthesis of the state of the 
science, including the results of researcll focused on whether hydraulic fracturing affects 
drinking water resources, and if so, will identify the driving factors. 

- Clearly you already have a plan for additional research. Can you share those 
plans? 

- More itnportantly, will the Agency actually consider the recotnmendations of its own 
Science Advisory Board in this process, particularly if those recommendations do not 
align with EPA's own research initiatives, which you just addressed? 

4. Director McCartlhy, the President's new economic report says that 1) "natural gas is 
already playing a central role in the transition to a clean energy future," 2) that an 
effective regulatory structure for addressing envit-ontnental concerns already "exists 
primat-ily at the State arnd local level," and 3) that unconventional natural gas production 
technology unleashed in the U.S. '`can help the rest of the world reduce its dependence on 
high-carbon fuels." Given this positive view from the White House, which is supported 
by a broad scientific consensus, how do you intend to ensure that your agency's proposed 
regulations on methane will not shot-t-circuit the U.S. etiergy revolution that is driving so 
much job creation? 

- Can we assume that the upcoming EPA study on hydraulic fracturing will not 
conflict with this latest White House report that recognizes the clear advantages of 
unconventional energy development? 

5. In February 20t4 the EPA's IG sent a memo to the EPA Office of Water outlining an 
initiative the IG has underway that will "determine and evaluate what regulatory 
authority is availabie to the EPA and states, identify potential threats to water resources 
from hydraulic fracturing, and evaluate the EPA's and states' responses to them.'° Do 
you consider this a duplication of the EPA's efforts as it relates to the multi-year and 
multi-million dollar hydraulic fracturing and water study currently in process at the EPA



and if not, then how do these studies differ? Hasn't EPA independently done this type of 

evaluation (see the letter from EPA to NRDC)? 

SRF Program: 

It is my understanding that since the prograni's inceptiorl in 1988, the Clean Water State 
Revolving Loan Funds have provided a total of $105 billion in assistance, leveraging 
federal capitalization grants totaling approximately $36.2 billion. Further, since the 
prograin's inception in 1997, Drinking Water State Revolving Loan Funds have provided 
approximately $33 billion in assistance, leveraging federal capitalization grants totaling 
approximately $19 billion. This means that for every federal dollar invested in the Clean 
Water SFR community wastewater systems have received nearly $3 dollars in assistance 
and for every dollar in the Drinking Water SRF community water systems have received 
approximately $1.75 dollars in assistance. 

• Do you agree that the SRF program has been among the most successful 
programs we have in government? 

• It that is so, why does the President's budget perennially underfund these 
programs? 

2. Under the Clean Water Act, EPA is supposed to send a report to Congress on the funding 
needs for both wastewater and drinking water infrastructure. The last report to Congress 
on wastewater needs was based on the 2008 Clean Water Needs Survey. The estimate of 
need in that survey -- $298 billion over 20 years — is woefully out of date. That estimate 
is based on cities' own capital improvement plans. It does not reflect new mandates like 
the hugely costly sewer overflow control measures that EPA is imposing on cities in 
enforcement actions or costly new requirements for nutrient reductions and stormwater 
controls. 

By failing to provide an updated estimate of needs, EPA is doing a disservice to 
Congress, to cities, and to itself. We all need reliable information to make good decisions 
and EPA is required by law to update the needs survey every 4 years. 

When will EPA provide Congress with the updated the Clean Water Needs 
Survey? 

3. We all know that the needs for both water and wastewater are huge. 
According to the U.S. Conference of Mayors, cities are spending $1 15 billion a year to 
provide water and wastewater services and meet federal mandates. So, the proposal to 
provide a combined $2.3 billion for the Clean Water and Drinking Water State Revolving 
Funds is a drop in the bucket. Since the federal government does not provide funding to 
meet those mandates, 1 think it is important to take a hard look at 11ow we are asking 
cities to spend their citizen's money.
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We all support clean and safe water. But, I am told that EPA enforcement 
offtcials extract penalties on top of com►nitments of hundreds of millions of 
dollars to address sewer overflows. Is that right? 
I also am told that EPA enforcement officials will require complete 
elimination over sewer overflows if they tliink a city can pay for it, when a 
less expensive approach could meet water quality standards. Is that right? Is 
EPA requiring cities to do niore than meet the statidards that states have set 
and EPA has approved that will protect water quality? 

4. Given the enormous cost of ineeting water and wastewater mandates, affordability is a 
significant issue. It is my understanding that at EPA Headquarters, you talk about giving 
cities more time to meet mandates; you talk about adaptive manage►nent; and you talk 
about using green infrastructure alternatives. However, when they bring enforcement 
actions against cities, EPA regions and Headquarters enforcement officials are not 
providing these flexibilities. 

• How are you addressing the real affordability cor►cerns of cities? 
• Do you think your enforcement ofticials should try to extract every last dollar 

from a city that you claim they can afford even if spending more money will not 
provide additional water quality beneftts? 

• If a city steps up and agrees to spend hundreds of millions or in some cases 
billions of dollars, do you think it is also appropriate to impose penalties on that 
city when the penalty will simply go to the U.S. Treasury and will reduce the 
amount of funding available to help improve the environment? 

5. I am very concerned that the way EPA looks at affordability when they decide what 
mandates to impose on comtnunities means that our poorest citizens will end up paying 
10% or more of their income on sewer bills. 

Last Congress, in Title V of the Water Resources Reform and Development Act, we 
amended the Clean Water Act to give direction on how to identify what comrnunities 
would experience a significant hardship raising the revenue to f►nance projects to meet 
Clean Water Act mandates. One of the criteria that we listed in the statute is whether the 
area is considered econoinically distressed under the Public Works and Economic 
Development Act. Under this Act, a community or area within a larger political 
boundary is economically distressed wlhen -- 

• the per capita incotne at 80% or less than national average, 
• unemployment is 1% or more greater than national average, or 
• there is an actual or threate►ied severe unemployment or economic 

adjustment. 
This information is provided by the community and must be accepted unless the 
Seeretarv of Commeree determines it is inaccurate. 

Will EPA also incorporate this approach into your evaluatioti of affordability 
when taking enforcement action? 

Technical Assistance to States
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hn EPA's FY2016 Budget Request, the Agency did not request any funds for the EPA 
technical assistance competitive grant program. As you know, this program provides 
small and rural communities with the training and technical assistance neeessary to 
improve water quality and provide safe drinking water. Many communities count on this 
program to assist them in complying with federal regulations when operating drinking 
and wastewater treatment facilities. These communities believe that is the most effective 
program to aid in compliance with the requirements of both the Clean Water Act and the 
Safe Drinking Water Act. In the past Congress has agreed and from FY2013 - FY2015 
appropriated $12.7 million for the program. Given its success and importance to so many 
communities across the country, why is EPA is not requesting any funds to support this 
grant program in FY 2016? 

2. You have requested $46 million and 13 new FTES for an unauthorized program to 
improve climate resilience for water and wastewater facilities. In contrast, you have 
requested oniy $5 million for FY 2016 out of the EPM account to set up the 
irnplementing the newly authorized Water Infrastructure Finance and Innovation 
Authority (W IFIA), but no money out of the STAG account to actually implement it. 
How can you explain the disparities in these requests? What does this say about your 
priorities? 

New Definition of Flood Plain 

On January 30, 2015, the President signed a new Executive Order (EO 13690) that changed the 
existing flood plain management policy that has been in effect sinee 1977. With these changes, 
the policy applies to all agencies and all federal actions and flood plain is now defined as either 
the 500 year flood plain or a larger area based on climate modeling. 

• Will this new definition affect the projects that states can fund using the State 
Revolving Loan Funds? 

• Will this new definition affect the type, size, or location of infrastructure that EPA 
requires cities to build to treat wastewater or to address sewer overflows under 
enforcement agreements? 

• Will this new definition affect the conditions attached to municipal stormwater 
permits? 

• What was EPA's involvement in developing this Executive Order? 
• What outreach effoi-ts were made before signing this Executive Order to state and 

local governments? 

Stormwater 

EPA has announced that it has abandoned its plans to develop a national storm water rule making 
that would have tried to expand your authority to regulate not only pollutants, but also the actual 
flow of water. That is not surprising given the fact that courts have made it clear that the Clean 
Water Act does not give EPA any authority to regulate water flows. However, it is my 
understanding that your agency is continuing to advance this agenda by regulating water flows in 
individual permits.

11



Will you commit to me that your agency will use Clean Water Act pet-tnits to regulate the 
discharge of pollutants otlly and not the flow of water? 

Attorneys/Workforce 

Administrator McCarthy, the President's budget request seeks an additional $10 million 
that would go to hire almost 40 additional attorneys to work at EPA. More than $3.5 
million would go to hire 20 new attorneys who would be devoted to supporting the Clean 
Power Plan alone. 

At a House committee hearing last week, you stated that these attorneys would not be 
"litigation attorneys" and instead would be used to help with reviewing permits and 
assisting states to set up their programs. 

However, your own budget justification says these additional attorneys and needed 
because, "In addition, each EPA action is expected to be challenged in court, which will 
require skilled and experienced attorneys specialized in the Clean Air Act to devote 
significant resources to defense of these action." 

Which is it? Do you stand behind your recent statement to Congress, meaning the 
budget justification is incorrect? Or do you agree that you need to hire additional 
attorneys in part to defend these unlawful rules in court? 

2. The Budget justification goes on to say that additional legal resources will make EPA 
nlore responsive to states, industry, and citizens, and will make EPA's actions more 
defensible in court. Yet the budget request also says there are no performance measures 
foi• the agency's attorneys like there are for other programs. 

• Why is that? 
• Does this lack of staffing or accountability explain why, when it issued 

performance standards for new sources in September 2013, EPA seemed unaware 
of the Energy Power Act provisioti that prohibits the use of carbon capture 
projects receiving certain federal funding from being used to show the technology 
had been adequately demonstrated? 

• Shouldn't EPA attorneys and statf in the Air office llave known about that 
provision before the rule was proposed? 

• How are you going to ensure that these additional legal resources will be used 
effectively? 

• Would these be term-limited positions, or permanent hires? 
• Do the agency's attorneys — or any employees for that matter — keep track of their 

time, like attorneys in the private sector do or workers at a coal mine or factory 
would? 

• Given the issues EPA has had with time and attendance problems, what is EPA 
doing to ensure that EPA staff are in fact doing the jobs they are being paid to do? 

3. Please describe the process and resources the Agency (both Headquarters and Regional 
Offices) currently uses to track litigation to which it is a pat-ty, as well as deadlines for 
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regulatory or other EPA action that have been established in litigation settlements or 
court orders. Wlhat efforts are planned in FY 2016 to inlprove this process and the public 
transparency of this tracking? What public notice and opportunity for comment and 
public participation does the Agency give to the public when a deadline established in a 
settlement or court order is revised or extended? 

4. For its FY2015 budget proposal, EPA requested to remove the 50 person ceiling for 
hiring under Title 42. A March 5, 2015, EPA Inspector General report found that EPA's 
Off►ce of Research and Development did not always demonstrate the need to use Title 42 
to recruit or retain 19 positions reviewed. In four cases reviewed, the IG found that 
employees were converted to Title 42 to perform the same position, yet paid a total 
$47,264 more in salary for performing the same job. The EPA OIG recommended that 
EPA improve transparency and its justification for the use of Title 42 appointments or 
reappointments, which could result in potential monetary benefits of $3.5 million. EPA 
did not agree with the OIG's recommendation. The OIG responded that EPA's aiternate 
approach does not address the need to justify the need to use Title 42 authority or the 
need for more transparency in the decisions to use the Title 42 authority. 

• Why did EPA request to remove the 50 person ceiling under Title 42 for FY2015 
and not for FY2016? 

• Why did EPA disagree with the OIG's recommendations? 
• How will the EPA address the need for greater transparency and justification for 

Title 42 hiring? 
Homeland Security 

1. Administrator MeCarthy, President Obama recently said that terrorism is less of a threat 
to the American people than climate change. Do you agree? 

2. Does the President's thinking explain why EPA's budget request has cut homeland 
security related funding in several important areas? 

For example, the budget would cut rnore than $I million from the Science and Technology 
account for work to treat contamination from chemical and radiological incidents (Page 131). 
The budget would also cut more t11an $2.5 million from the Superfund account reducing 
EPA's ability to detect tlireats and test and decontaniinate sites. 

• Why is EPA cutting back its capability to detect and respond to biological or 
radiological attacks? 

3. The budget for emergency preparedness is essentially stagnant (only a slight $200,000 
increase due to higher fixed cost for rent and staff salaries). 

• What does this mean in practice — fewer air monitoring flights, slower response times, 
increased risks to human health and the envit-onment from a terrorist event? 
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Recent scandals suggest that EPA has a"culture of complacency" among some 
supervisors and managers when it comes to time and attendance problems, computer 
usage, and propei-ty management. 

Given these concerns — and ongoing work by the OfEce of Inspector General — I am 
troubled to see the low priority that EPA places on screening job applicants and 
making sure its employees have been vetted and are suitable for their positions of 
trust. 
For example, the homeland security budget for conducting background ehecks for 
employees and contractors would be cut by $340,000 — even though the Jolhn Beale 
episode has highlighted the need for iniproved background checks. Do you think this 
is the time for EPA to be cutting back on its process for doing background checks? 

5. The IG has also raised concerns about the Office of Homeland Security and its 
interference with the IG's law enforcement work. How will this be resolved so it does 
not become a distraction to the Agency and itnpede EPA's liomeland security mission? 

GAO Reports 

The Government Accountability Office issued a report last year on problems with how 
EPA analyzes its regulations for economic impact, less burdensome alternatives, and 
uncertainties. GAO found that EPA's regulatory impact analysis (RIAs) do not clearly 
identify the costs of EPA's rules and the data EPA used in its analyses were often out of 
date and irrelevant. 

For example, GAO found that for several high-profile clean air and water rules '. EPA relied 
on employment data that was between 20 and 30 years old and from only four industrial 
sectors. The GAO report states, "Without additional information and improvements in its 
approach for estimating employment effects, EPA's RIAs may be (imited in their usefuhless 
for helping decision makers and the public understand the potential effects of the agency's 
regulations on employment." 

That's a big problem — that EPA is making these incredibly significant regulatory decisions — 
and the American public, Congress, and even EPA itself do not know what the eeonomic 
impacts or potential job losses will be. 

• Is EPA continuing to rely on the outdated and limited employment data when analyzing 
the potential job impacts of its rules? If not, what is EPA relying on? 

• How much of EPA's budget reduest will be going toward improving and updating the 
employment data that EPA uses in its economic analysis documents? 

The GAO report also found that EPA had cut corners in its economic analysis due to the 
short time fratnes it had for issuing rules pursuant to court-ordered deadlines and 
litigation settlements. 

• What criteria does EPA use when agreeing to a ruleniaking deadline in a litigation 
settlement?
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• How does EPA's obligation to conduct a robust analysis of a rule's economic 
impact factor into these eourt-ordered deadlines, or does it get short shrift in the 
discussions? 

• Is part of the problem that laws like the Clean Air Act have unreasonable 
deadlines? 

• Would you support attempts to give EPA additional time under the law to issue 

rules or update standards every 5 or 8 years as currently may be the case? 

Facilities 

Administrator McCarthy, EPA's budget justification says EPA is continuing to recalculate its 
facility and rent needs. It says that EPA plans to spend $1 million from the Science and 
Technology account to study further consolidation (Page 140) and that EPA intends to save 
$9.5 million from the EPM account from these efforts (Page 427). 

What plans if any does EPA have to close or relocate program, regional or lab offiees or 
spaces across the country in FY 2016? When will affected offices be informed of their 
closure? Will the affected employees be given the opportunity to relocate or transfer to 
another duty station? 
How much has EPA spent in FY 2014 and 2015 to relocate employees? How much does 
it expect to spend on relocation expenses in FY 2016? 

Superfund/Hazardous Waste 

1. The FY 2016 budget shifts EPA's emphasis from well-established prograrns approved by 

Co►lgress to ones that advance the President's Climate Action Plan. 
• For example, the budget would cut almost $1 rnillion and 5 FTEs from its RCRA 

corrective action program, which will reduce "EPA's technical support to state 

partners and may reduce the pace of cleanups including site-wide `RCRA remedy 
construetion' determinations." How will this reduction impact EPA's 

implementation of recommendations in the Govermnent Accountability Office's 

2011 report concerning RCRA corrective actions? 

• How will EPA prioritize its work and support to states in response to the proposed 

reductions in funding? 

• Will any sites or states that would have received support in order for EPA to meet 
its corrective action goals in the FY 2014-2018 Strategic Plan, no longer receive 

support due to the proposed reductions in funding? 

• In another example, the FY 2016 budget request would cut funding for the RCRA 
waste management program by $1.3 million and more than 9 FTEs, which 
aecording to EPA's budget justification "may delay activities such as conducting 

additional analysis to support non-hazardous secondary materials categorical 
rulemakings and responding to regulatory backlog petitions." Please identify how 

many "regulatory backlog petitions" EPA llad at the start of FY 2015 and the 

backlog tirne for each petition.
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• How will this proposed reduction impact EPA's impleiiientation of the final 
Hazardous and Solid Waste Management System; Disposal of Coal Combustion 
Residuals from Electric Utilities rule, signed by EPA on December 19, 2014? 

2. Notably, the FY 2016 budget proposed a$2.3 million increase, including an additional 
4.2 FTEs, for the Sustainable Materials Management program to implement key aspects 
of the President's Clitnate Action Plan. 

The budget justification states EPA will explore the application of Sustainable 
Materials Management "approach to other high priority areas." Wliat are these 
areas? 

• The budget justification also states that EPA plans to hire 5 FTEs to serve as 
`'Community Resource Coordinators for climate adaptation, sustainability, and 
conlmunities work" who will "work as a cross-agency, multi-media team to 
facilitate access to EPA's programs and resources." Please explain whether these 
would be permanent or term-limited positions, the professiona) qualifiations for 
these positions, and from what Headquarters or regional office such positions 
would be based. 

• The budget request proposes the creation of a$1.3 million grant program "to 
support the EPA's investrnent in climate mitigation through waste program 
aetivities to reduce greenhouse gas emissions." Please describe the statutory 
authority for this program, the anticipated number of grants that would be funded 
in FY 2016, and a summary of the criteria EPA would use for grant awards. 

Cotncerns remain about the slow pace of Superfund cleanups. In FY 2014, EPA achieved 
construction completions at only 8 Superfund sites, an all-time low, with an enacted 
budget for Superfund cleanups at $555 million. In FY 2016, EPA is proposing to achieve 
construction completions at 13 sites with a budget request of $539 million. How many 
additional Superfund sites would EPA be able to clean up if the $214 million that the 
President has requested for greenliouse gas rules were put toward the Superfund program 
instead? 

Keystone 

1. Administrator McCarthy, in January of this year you stated that EPA believes current 
low oil prices are a short-term situation and will not affect how your Agency erafts new 
regulations. 

• Do you still stand by that statement? 
• Can you please explain to me why 3 weeks later EPA told the State Department that it 

should revisit its analysis of the Keystone XL pipeline with a new assumption that the 
current low oil prices are permanent?
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•	 As a general rule, you ignore short-term oil prices when evaluating costs and 
benefits. But, politics appear to determine when you make an exception to that rule. 

How can you reconcile this inconsistency? 

Methane 

Administrator McCarthy, the Administration has acknowledged the great benefits that we 
are now enjoying as a result of the natural-gas renaissance in the US. In fact, the US is 
now the world's largest gas producer. As this was occurring, our nation's producers have 
been making great strides in reducing methane emissions thanks to investments in 
technology allowing us to produce more natural gas in a cleaner way. In fact, today, 
while natural gas production has increased 37% since 1990, methane from production has 
gone down by 25%. I am concerned as such by your January announcement regarding 
methane regulation. 
• Why are you targeting such a steep 45% reduction in emissions froni an industry that 

has already reduced its einissions significantly while inereasing production? 
Moreover, the production sector represents only 0.4 - 1.4 perrcent of U.S. GHG 
emissions. 

2. In the Administration's January 14th release to reduce methane emissions from this 
industry, an assumption was given projecting that industry's methane emissions will be 
increasing by 25% - not decreasing as already shown. 

• Can you explain this assumptioti and provide the specific data from which you've 
based these projections? 

3. Administrator McCarthy, 1'rn trying to understand EPA's rationale for pursuing another 
round of Clean Air Act regulations on natural gas production. This time ihe agency is 
directly targeting methane. I think it's important to note the industry's progress in 
reducing methane. Natural gas producers have redueed methane emissions by 25 percent 
since 1990, even as production has grown 37 percent. 

A recent report by researchers at the University of Texas and the Environrnental Defense 
Fund (EDF) found that methane emissions from the upstream portion of the supply chain 
are only 0.38 percent of production. Tlhat's about 10 percent lower than what the same 
research team found in a study released in September 2013. Studies by the National 
Renewable Energy Laboratory, U.N. IPCC, Massachusetts Institute of Technology, and 
many others reached similar conclusion: that methane emissions from natural gas 
production are declining, and quite low compared to other sources. 

Moreover, we can't forget that metllane is the main component of natural gas. Producers 
have every incentive to capture it and prevent leaks. The evidence I just cited shows this 
is exactly what they are doing. 

The industry is only now implementing new source performance and MACT standards 
finalized in 2012, which target VOCs and sulfur dioxide, but also will help reduce 

17



methane. So Administrator, my question is: Why is EPA pursuing another round of 
mandates on the industry? What is the rationale for rnoving down this path? 

Administrator, EPA indicated it will develop new source performatice standards for new 
and modified natural gas wells this summer. This action will be taken pursuant to 
Section l 11(b) of the Clean Air Act. which covers new and modified sources. Some 
legal commentators believe that this action will provide the basis for regulations of 
existing wells under Section l 1 1(d). What is EPA's legal view on this point? Once you 
finalize regulations under t I 1(b), are regulations for existing wells inevitable under 
11 l(d)? Is EPA planning or thinking about regulation existing wells under I I I(d)? 

Environmental Education 

For its FY2015 budget proposal, EPA requested zero funds for its etivironmental education 
program; yet its FY2016 budget proposal requests funds—albeit an increase in funds from $8.7 
million enacted in FY2015 to $10.969 million. 

Why did EPA, after requesting zero funds for the program over the last couple 
years, request funds and an increase in funding for the program? 
EPA has recently identified climate change as a priority for environmental 
education grants under this program. These grants are used to educate elernentary 
and secondary school students, train teachers, purchase textbooks, and develop 
curricula based on environmental issues EPA identifies as a priority. What 
performance measures are in place to ensure suc11 curricula is based on the best 
available science? 

Uranium and Thorium Mill Tailings 

In January, the [J.S. Enviromnental Protection Agency proposed "Health and 
Environmental Standards for Uraniuin and Thorium Mill Tailings (80 Fed. Reg. 4156). 
The agency maintains the rulemaking is necessary to reduce the risk of undetected 
excursions of pollutants from in situ uranium recovery operations into adjacent aquifers. 

• Does the agency have any evidence that these operations have adversely impacted arn 
adjacent aquifer? If so, please provide such data. 

• Please explain why no such data is included in the rulemaking docket. 
• If EPA has no such data, please explain the basis for proceeding with this rulemaking. 

2. In the cost benefit analysis accompanying the ruiemaking, the agency focuses almost 
exclusively on the increased costs that would be imposed by the proposed rule's new 
monitoring requiretnents, which could require faeilities to conduct more than 30 
additional years of groundwater monitoring. EPA fails to assess multiple other costs that 
would be associated witll the rule, including the costs of maintaining licenses, permits, 
etc. for 30 years; claims maintenance fees owed to the Qureau of L.and Management for 
facilities on public lands; costs to obtain and maintain surety for additional years; costs 
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related to continuing leases with private surface holders; taxes; insurance; or the cost of 
maintaining equipinent and facilities. Given the additional costs t11at would be imposed, it 
is likely that the ultiinate cost would be sevet •al orders of magnitude higher than EPA 
calculated in their cost benefit analysis. 

• Please explain why EPA chose to ignore these costs in its analysis. 
• Does EPA plan to revise its cost benefit analysis to more comprehensively assess the 

costs of the rulemaking? If not, why not? 

Sen. Booker: 

1) The BEACH Act authorized the EPA to award grants to eligible states, territories, and 
tribes to develop and implement beach water quality monitoring and notification 
programs for coastal recreational waters. As a result, EPA's Beach Grants have made 
nearly $10 million a year available for the past four years. The program allows for a more 
standardized approach to the monitoring of water quality and the notification of 
beachgoers if the water they are swimming in is unsafe for recreation. 

a. What is EPA's justification for zeroing out funding for the BEACH Act grant 
program? 

b. Given the reduction in EPA's proposed FY16 from $10 million to $0, how does 
EPA plan to assist state and local public health officials in identifying, notifying 
the public of, and ultimately reducing the risk of illness and disease to swiinmers 
at our recreational beaches? 

Senator Fischer: 

National Environmental Policy Act (NEPA) Greenhouse Gas (GHG) Guidance 

1) In yotir budget justification document you say: 
"In support of the President's Climate Action Plan, the EPA will work to assist other 
federal agencies to improve the analysis of climate change issues under NEPA, including 
estimating greenhouse gas emissions associated with federal actions and consideration of 
miti(yation measures, as well as fostering climate resiliency." Are you already 
implementing CEQ's draft guidance that would require all federal agencies to address 
global climate change in NEPA reviews? 

2) In your role as a reviewer of Environmental Impact Statements developed by other 
agencies, do you believe you can require other agencies to adopt measures to mitigate 
global climate change? 

3) Do you think that the draft CEQ guidance would give you the power to second-guess a 
decision by another federal agency that any effect on global climate change is 
insignificant and no EIS is needed? 

4) Have you done any outreach to stakeholders on the draft CEQ guidance? 
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5) Now will the new guidance affect how EPA complies with NEPA for its own actions, 
such as issuing Clean Water Act permits or developing regulations? 

Renewable Fuels Standard (RFS) 

6) In 2007, Congress put the Renewable Fuel Standard in place for 15 years, setting a stable 
policy environment to drive investment and growth in renewable fuel. This approach Itas 
guided billions of dollars frotn around the world and here at home toward innovation 
inside the United States. Ainerican agriculture has also respo►lded to this investment 
signal. For example, just this year, 3 cellulosic biofuel refineries opened, each co-located 
with a corn ethanol facility. Each bio► •efinery is producing clean, cellulosic 
biofuel. Using specially designed equipment, all three facilities use corn stover, an 
agricultural waste material colleeted from the very same fields that provide corn to 
ethanol facilities. This didn't happen by accident. Farmers make planting decisions 
based on the RFS. Equiptnent manufacturers' invest million in R&D perfecting new 
equipment that can be available to serve this market. Congress made a proniise in 2007, 
and it is the EPA's responsibility to upliold that promise with a regulatory process that 
meets our intent. The 2014 RVO proposal would have stranded billions of dollars of 
investment and ripped the rug out from under those in the private sector who responded 
to the investment signals of the RFS. W ill your new proposal retain the commitment to 
American agriculture that we made nearly a decade ago? 

7) Your staff has recently stated that you anticipate putting out RFS volumes b y late June. 
Do you see that as acceptable? Given that we have biodiesel producers across the country 
shutting down or idling their plants, why do we need to wait another four months? If we 
wait until June we've lost another half of a year. 

8) Your staff also recently stated that 2014 numbers will be based on actual production. 
What does that mean exactly? Does that mean the volumes will be set at the levels that 
were actually produced under the RFS in 2014? And can we assume that we will see 
growth from there in the biodiesel category in 2015 and 2016? 

9) You recently approved an application from Argentinian companies to essentially 
streamline biodiesel imports from Argentina under the RFS. Why would you do that 
when the overall RFS hasn't been set for two years and the U.S. industry is in disarray? 
It almost shows a disregard for the U.S. companies that we know are struggling as a 
direct result of the delays on the RFS. Can you explain wliy you would do that at this 
time? Why not wait until the RFS volumes are set and then make a decision on the 
Argentina imports? 

10)1 understand that in setting the annual biodiesel volumes you are required under the law 
to look at production eapacity and other factors. So now that we know this extra 
production exists and is likely coming to the United States, how will you account for that 
as you set annual RFS standards for biodiesel? In other words, will you increase volurnes 
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more aggressively to allow U.S. producers to continue to grow, so that they're not 
displaced by these Argentinian imports? 

EPA Region 7 

11) Private Nebraska building contractor entities have shared inquiries and questions 
regarding EPA Region 7, Kansas City, and the utilization of resources and personnel 
enforcing lead paint regulations against Nebraska home and building contractors. In 
particular, private building contractors have expressed concerns involving the manner 
and rationale of investigations conducted by Region 7 and the protocol for f►nes pursued 
for stated violations. 

12) In order to address concerns expressed by Nebraska private contractor interests, I request 
that EPA provide the following information involving Region 7, Kansas City and the 
regulation of lead paint in private homes and commercial businesses: 

13)Please provide a budget breakdown of: 

The amount of Region 7 funds expended for outreach and education to the 
building contractor community in Nebraska. 
The amount of funds directly tied to educating property owners and building 
contractors on EPA lead paint rules and regulations. 

What amount of Region 7's Budget is dedicated to investigations and pursuit of 
f►nes? 

14) Does Region 7 contract with private or commercial entities to investigate reported 
violations? 

15) Does Region 7 offer financial incentives to individuals who 

Sen. Wicker: 

1) As I hope you know, a one-sided focus on worst-case stories and scenarios is a poor 
foundation for sound environmental and economic policies. There is an extraordinary 
amount of uncertainty in climate science mainly because of the complex nature of the 
climate and climate models. Climate model predictions have wildly varying degrees of 
accuracy and ►nany have estimates that failed to come to fruition. With so much 
uncertainty and unknown variables regarding the impacts of carbon dioxide on the 
world's oceans and environment how can you possibly accurately estimate the costs and 
benefits of your proposals? Considering you can't provide a quantifiable, measurable 
direct impact of these regulations on sea level rise and global temperatures, don't you 
think the other supposed benefits to society are equally uncertain and overstated? 

2) With each and every climate regulation put forward by the administration, the supposed 
benefits of each regulation continue to get smaller and and smaller and more imaginary 
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while the costs to American taxpayers and the econorny continue to grow. A sound 
environmental and economic policy would place amount of regulation, in this case 
carbon dioxide ernissions, where the marginal benefits are equal to the marginal costs. It 
seems the opposite is true in the latest EPA budget proposal. While carbon dioxide 
emissions continue to rise across the globe, at what point will EPA begin to allocate their 
limited budgetary resources to other programs that have greater benefits to American 
taxpayers while imposing lower costs on them? 

3) 1n the FY 16 budget request, EPA notes it will be fnalizing rules for formaldehyde 
emissions in composite wood products. Why has EPA decided to regulate laminated 
products when the authorizing legislation gives you authority to exetnpt those products? 
The testing costs far exceed any benefit considering that studies submitted to EPA show 
that the value added process of finishing laminated products can reduce the emission 
profile of an already compliant platform. 

4) With respect to the ongoing rulemaking on forrnaldehyde emissions in composite wood 
prodtlets, you recently stated that laminates could potentially be a"signif►cant source of 
emissions." Does EPA have scientific data that validates that statement? Will you share it 
with the committee? Data submitted to the public record during the rulemaking shows 
that the value added process of finishing laminated products can reduce the emission 
profile of an already conipliant platform. 

5) The academic and seientific communities are aetively pursuing research into the 
magnitude of rnethane emissions from various sectors of the U.S. economy. With much 
of this research outstanding, why doesn't EPA wait to understand the major sources of 
methane emissions before promulgating regulation? 

6) EPA's annourncement last nionth on metlhane regulation indicated that there was no 
intention to regulate existing sources in the oil and gas industry at this ti►ne, itistead.. the 
agency would allow for voluntary actions by industry for existing sources. Aren't the 
control technique guidelines, coupled with your pending ozone regulation essentially a 
defacto regulation of existing sources in the industry? 

22



Questions Submitted for the Record by Chairman Senator Inhofe 

Question 1: In the proposed rule, you state that EPA will take a series of actions in the 
next year to implement the new standard. (EPA says it will issue guidance for state designations 
within 4 months of finalizing the rule, provide guidance for infrastructure SiPs, and propose any 
needed implementation rules within 1 year.) 

• Approximately how much money, resources, and staff will be required to complete 
this work in FY 2016? 

• Has EPA requested the resources needed to complete all of this work? 
• Where in the budget are these resources requested? 

Answer: Within the levels in the FY 2016 President's Budget, the agency requests the 
resources and FTE necessary to continue its Clean Air Act-prescribed responsibilities to administer 
and implement the NAAQS. This includes funding for review of the ozone NAAQS and for 
implementation of a potentially revised ozone standard, including development of transition 
guidance and area designation guidance, within current statutory and resource limitations. The 
agency also will continue consulting with states to determine additional methods to improve the 
SIP development and implementation process that are within current statutory limitations. 

Question 2: The proposal relies heavily on "unknown technologies" for compliance (Table 
4-10 in the draft RIA: 66% of NOx controls in the East are unknown and 70% in the West are 
unknown). However, only "extreme" nonattainment areas can include unknowns in their SIPs. 

• How do you expect states to comply with a standard when your agency can't even 
identify ways to make it feasible? 

• Do you expect states to have to choose between extreme sanctions or self-designating 
themselves as "extreme" nonattainment areas, accepting all the extreme stationary 
source requirements that go along with that designation? 

• Your RIA already assumes in the "known controls" that the existing source proposal 
will be complied with fully, so how is it even remotely possible to achieve your 
proposed standard? 

Answer: The EPA's application of unknown control measures reflects the agency's 
experience that some portion of controls to be applied in the future may not be currently available 
but will be deployed or developed over time. The EPA's application of unknown control measures 
does not mean the agency has concluded that all unknown control measures are currently not 
commercially available or do not exist. Unknown control technologies or measures can include 
existing controls or measures for which the EPA does not have sufficient data to accurately 
estimate engineering costs. In addition, there will likely be some emissions reductions from 
currently unknown control technologies as a result of state-specific rules that are not yet finalized.



Question 3: How much of future attainment relies on "unknown controls"? How does EPA 
calculate the cost these future 'unknown controls"? Why has EPA lowered the cost of those 
unknown controls by half since developing the 2011 ozone rule? 

Answer: Following advice from the EPA Advisory Council on Clean Air Compliance 
Analysis (COUNCIL), in the 2014 analysis EPA relied on a methodology to estimate the cost of 
unknown controls that used an average cost-per-ton for the needed emissions reductions. The 
agency agrees with the COUNCIL that the approach is both transparent and strikes a balance 
between the likelihood that some unidentified abatement would be achieved at costs that are lower 
than average and that some would be achieved at costs that are higher than average. 

Question 4: In 2011, President Obama pulled the plug on this same proposal due to 
"regulatory burdens and regulatory uncertainty." Our economy was still struggling to recover from 
the recession, and the $90 billion price tag was something even he was unable to justify. 

• Do you really think that our economy is in better shape now to handle a $3 trillion rule 
than it was in 2011? 

• What has changed since the President's decision that signals now is an appropriate time 
to radically revise the standard before the benefits of the last one have been fully 
implemented? 

Answer: Sections I 08 and 109 of the Clean Air Act (CAA) govern the establishment, 
review, and revision, as appropriate, of the NAAQS to protect public health and welfare. The CAA 
requires the EPA to periodically review the air quality criteria the science upon which the standards 
are based and the standards themselves. This rulemaking is being conducted pursuant to these 
statutory requirements. 

The EPA sets the National Ambient Air Quality Standards at a level that is requisite to protect the 
public health and welfare, based on the best available science. The U.S. Supreme Court ruled in 
Whitman v. American Trucking Associations, 531 U.S. 457 (2001), that under Section 109 of the 
Clean Air Act, the EPA may not consider the costs of implementation in setting standards. 

Under the Clean Air Act, states ultimately determine what local measures may be required to 
address local sources of air pollution. For that reason, the EPA presents an illustrative estimation 
of the costs and benefits of complying with proposed revisions to a NAAQS. EPA estimates that 
reducing pollution to meet a revised ozone NAAQS in 2025 will yield health benefits of $6.4 to 
$13 billion annually for a standard of7O ppb, and $19 to $38 billion annually for a standard of65 
ppb, except for California, which was analyzed separately. Nationwide costs, except California, 
are estimated at $3.9 billion in 2025 for a standard of 70 ppb, and $15 billion for a standard of 65 
ppb. The estimated benefits of a strengthened ozone standard outweigh the estimated costs by as 
much as a ratio of $3.33 to $1. 

For decades, ozone pollution has been reduced by the combined efforts of federal, state, tribal and 
local governments. The costs and benefits of federal rules are evaluated during the public process 
for each rule. More than forty years of experience with the Clean Air Act has shown that America



can build its economy and create jobs while cutting pollution to protect the health of our citizens 
and our workforce. 

Question 5: Compared to just four years ago, EPA has lowered cost estimates for the same 
stringent ozone standards by as much as $51 billion. Have compliance costs for ozone controls 
really dropped by over 80% since 2010? 

Answer: The cost estimates for the 2014 proposal are different than the 2010 
reconsideration proposal because we are analyzing changes between different current and 
proposed standards, air quality, and needed emissions reductions. In part because of recent 
improvements in air quality and federal and state actions that will come into effect over the next 
decade, meeting the proposed standards will require fewer emissions reductions than the 
reconsideration, meaning the estimated costs are lower. 

Question 6: Over the last four years, EPA has slashed its cost estimates for the same 
stringent ozone standards. 

• Has the cost of compliance technologies gone down, or did EPA change the 
assumptions in its cost-benefit analysis? 

• How much of that reduction is due to projected air quality improvements versus 
changes in EPA's control cost assumptions? 

Answer: The cost estimates for the 2014 proposal arc different than the 2010 
reconsideration proposal because we are analyzing changes between different current and 
proposed standards, air quality, and needed emissions reductions. In part because of recent 
improvements in air quality and federal and state actions that will come into effect over the next 
decade, meeting the proposed standards will require fewer emissions reductions than the 
reconsideration, meaning the estimated costs are lower. 

Question 7: In 2010. EPA projected that the same ozone standards that EPA is now 
proposing could cost as much as $44 billion per year. These are straight-up, added costs to 
American manufacturing. I'm concerned that, during this slow economic recovery, we are driving 
manufacturing out of the U.S., to other countries with lax environmental standards. In analyzing 
these proposed regulations, does EPA consider the effects of driving manufacturing offshore, to 
countries with little or no environmental controls? 

Answer: The EPA sets the National Ambient Air Quality Standards at a level that is 
requisite to protect the public health and welfare, based on the best available science. The U.S. 
Supreme Court ruled in Whitman v. American Trucking Associations, 531 U.S. 457 (2001). that 
under Section 109 of the Clean Air Act, the EPA may not consider the costs of implementation in 
setting standards.



Under the Clean Air Act, states ultimately determine what local measures may be required to 
address local sources of air pollution. For that reason, the EPA presents an illustrative estimation 
of the costs and benefits of complying with proposed revisions to a NAAQS. EPA estimates that 
reducing pollution to meet a revised ozone NAAQS in 2025 will yield health benefits of $6.4 to 
$13 billion annually for a standard of7O ppb, and $19 to $38 billion annually for a standard of65 
ppb, except for California, which was analyzed separately. Nationwide costs, except California, 
are estimated at $3.9 billion in 2025 for a standard of 70 ppb, and $15 billion for a standard of 65 
ppb. The estimated benefits of a strengthened ozone standard outweigh the estimated costs by as 
much as a ratio of $3.33 to $1. 

For decades, ozone pollution has been reduced by the combined efforts of federal, state, tribal and 
local governments. The costs and benefits of federal rules are evaluated during the public process 
for each rule. More than forty years of experience with the Clean Air Act has shown that America 
can build its economy and create jobs while cutting pollution to protect the health of our citizens 
and our workforce. 

Question 8: High levels of natural background ozone may cause many otherwise clean 
states, especially in the West. to be unable to meet EPA's stringent ozone proposal even with costly 
emission controls. 

• EPA says it can deal with these concerns through its "exceptional events" program. 
Yet, since 2008, Utah has submitted 12 exception event demonstrations, and EPA has 
yet to approve one. Historically, how many times has the exceptional exceedance 
policy been used by the states and EPA? How long and what was the cost to taxpayers 
each time it was used? How many times annually do you expect it to be needed going 
forward? 

• EPA also says it can deal with these concerns through "Rural Transport Areas." Yet 
EPA has no track record for Rural Transport Areas under an 8 hour ozone standard like 
in the proposal. Why should we think the Agency can use Rural Transport Areas to 
provide regulatory relief to states with high background ozone? 

Answer: Existing and upcoming EPA regulations and guidance will assist states in 
ensuring background ozone does not create unnecessary control obligations as they continue their 
work to improve air quality. 

Assuming a state can provide an adequate assessment or demonstration to legally invoke 
regulatory relief, there are a fe types of CAA-authorized relief that are described in the ozone 
NAAQS proposal. As examples, an area may be able to rely upon the exceptional events provisions 
of the Act to exclude certain emissions data from consideration during the process of area 
designations under the possible revised NAAQS, which could impact whether an area is designated 
nonattainment. An area also may be able to rely on the international emissions provisions of the 
Act when making attainment demonstrations, which could limit their ultimate control 
requirements. Finally the Administrator can determine that certain qualifying nonattainment areas 
are Rural Transport Areas, thus eliminating the need for states to develop an attainment plan. All 
of these CAA-authorized provisions have been used in the past for implementing ozone standards.



The states typically submit exceptional events demonstrations between the promulgation of a new 
or revised NAAQS and the initial area designations for that NAAQS, in order avoid designation 
as a nonattainment area through exclusion of data affected by exceptional events. The EPA 
recognizes the challenges associated with developing, submitting and reviewing exceptional 
events demonstration packages and is actively developing Exceptional Events Rule revisions and 
additional guidance on demonstrating ozone-related exceptional events associated with wildfire, 
which we anticipate proposing in the fall of 201 5 and finalizing in the summer of 2016. This 
schedule will ensure the final rule revisions and ozone-related guidance are available in advance 
of implementation activities (e.g., Governors' designation recommendations) for any potential new 
or revised ozone NAAQS. Because states submit exceptional events demonstration packages 
directly to their reviewing EPA regional office, the EPA does not have a national tracking system 
for the submission, review, and expended resources associated with the exceptional events process. 
Some air agencies and EPA regions have developed their own processes, systems, and criteria to 
track exceptional event-related information. 

Question 9: Yellowstone national park's current ozone level is 66ppb 

• Is the Agency considering setting a standard that is below the current ozone levels at 
Yellowstone National Park? 

• I understand EPA has been criticized regarding the way background ozone 
concentrations are calculated and used. What steps is the agency taking to improve that 
process? 

Answer: Based on a significantly expanded body of scientific evidence, including more 
than 1,000 new studies since the last review of the standards, the EPA is proposing that the current 
primary ozone standard set at a level of 0.075 ppm is not requisite to protect public health with an 
adequate margin of safety, and that it should be revised to provide increased public health 
protection. This proposed conclusion is supported by the independent group of science experts 
who form the Clean Air Science Advisory Committee (CASAC). Specifically, the EPA is 
proposing to revise the level of that standard to within the range of 0.065 ppm to 0.070 ppm to 
increase public health protection, including for "at-risk" populations such as children, older adults, 
and people with asthma or other lung diseases, against an array of ozone-related adverse health 
effects. For short-term ozone exposures, these effects include decreased lung function, increased 
respiratory symptoms and pulmonary inflammation, effects that result in serious indicators of 
respiratory morbidity such as emergency department visits and hospital admissions, and non-
accidental mortality. For long-term ozone exposures, these health effects include a variety of 
respiratory morbidity effects and respiratory mortality. 
Existing and upcoming EPA regulations and guidance will assist states in ensuring background 
ozone does not create unnecessary control obligations as they continue their work to improve air 
quality.

Question 10: I understand that EPA does not exclude Mexican and Canadian ozone 
emissions when it determines background levels of ozone. What could a county in my district due 
to control emissions in a foreign country?



Answer: Existing and upcoming EPA regulations and guidance will assist states in 
ensuring background ozone does not create unnecessary control obligations as they continue their 
work to improve air quality. For purposes of implementing the ozone standards, sources of ozone 
precursor emissions emanating from outside the U.S. are considered background sources. The 
CAA contains attainment planning provisions that allow states to account for international 
emissions that are beyond their control. If used appropriately, these provisions could limit the 
ultimate control requirements that would apply to local sources. These CAA provisions have been 
used in the past in implementing the ozone standards. 

Question 11: High levels of ozone transported from Asia and Mexico may mean that many 
otherwise clean states, especially in the West, will be unable to meet EPA's stringent ozone 
proposal even with costly emission controls. EPA says it can deal with these concerns through 
Clean Air Act provisions on international transport. 

• EPA has been notoriously slow in providing states similar regulatory relief for natural 
ozone under the Exceptional Events Program. Why should states believe that EPA will 
be any better in approving regulatory relief for international ozone transport? 

• Will EPA commit to not designate as nonattainment any counties that fail the proposal's 
ozone standards because of international transport? 

Answer: Existing and upcoming EPA regulations and guidance will assist states in 
ensuring background ozone does not create unnecessary control obligations as they continue their 
work to improve air quality. 

Assuming a state can provide an adequate assessment or demonstration to legally invoke 
regulatory relief there are a few types of relief that are included in the proposal. As examples, an 
area may be able to rely on existing CAA-authorized provisions to obtain relief from designation 
as a nonattainment area, or relief from adopting additional controls to demonstrate attainment. 

Question 12: EPA halted implementation of the 2008 ozone standard from 2010-20 12 
while it reconsidered that standard. That delay put state implementation of the 2008 ozone standard 
well behind the normal schedule. States are now committing time and money to catch up on the 
2008 ozone standard. In fact, EPA just issued the implementation rules for the 2008 standard on 
February 13, 2015. Why is EPA proposing new ozone standards when it hasn't given states a 
chance to implement the current ones? 

Answer: Sections 108 and 109 of the Clean Air Act (CAA) govern the establishment, 
review, and revision, as appropriate, of the NAAQS to protect public health and welfare. The CAA 
requires the EPA to periodically review the air quality criteriathe science upon which the standards 
are basedand the standards themselves. This rulemaking is being conducted pursuant to these 
statutory requirements.



Question 13: EPA chose to project the costs of its proposed ozone standard to 2025, eight 
years after counties will be designated as nonattainment areas under the proposal. 

• What consequences will those counties face while designated nonattainment? 
• Does EPA's modeling capture the cost of lost economic activity that counties in 

nonattainment areas will experience during those eight years? 

Answer: The Clean Air Act provides for a range of actions to take place when an area is 
designated nonattainment. The specifics are discussed in further detail in section VII.4 of the 
preamble to the proposed rule (Nonattainment Area Requirements beginning on 79 FR 75373). 

Consistent with Executive Order 12866, and 0MB guidance, the EPA prepared a Regulatory 
Impact Analysis accompanying the proposed updates to the ozone NAAQS that shows the benefits 
and costs of illustrative control scenarios that states may choose in complying. Because states have 
flexibility in how to meet their goals, the actions taken to meet the goals may vary from what is 
modeled in the illustrative scenarios. Specific details, including information about how costs and 
benefits are estimated for these illustrative scenarios are available in the RIA 
(http://www.epa.gov/ttn/ecas/regdata/RIAs/20 14! I 25ria.d 1). 

Question 14: EPA chose to project the costs of its proposed ozone standard to 2025, saying 
that would be the year in which most counties would have to attain the standards if granted 
compliance extensions. 

• Since EPA bases its entire economic analysis on these assumed extensions, will the 
Agency commit to extending compliance deadlines to the maximum extent possible 
when finalizing the ozone standards? 

• If EPA assumed longer compliance deadlines, shouldn't it write those compliance 
extensions into the final rule? 

Answer: The EPA intends to take action to provide for compliance flexibility similar to 
what has been provided under prior standards. 

Question 15: EPA reassures that counties won't be designated as nonattainment areas 
under its proposed stringent ozone standards for another three years. But won't those new standards 
be immediately effective on PSD permits, making it harder for business to build and expand 
facilities to create new jobs? 

Answer: New or modified major stationary sources that must get a PSD permit must show 
that the project will not cause or contribute to a violation of a revised ozone standard upon the 
effective date of that standard. The EPA has proposed a grandfathering provision for PSD permit 
applications that are administratively complete before the new NAAQS is signed, or where a draft 
permit or preliminary determination has been published before the effective date of a revised 
standard. Those in-pipeline permit applications meeting the qualification criteria in EPA's final 
rule would not need to be revised in order to be approved.



Question 16: EPA has said that most counties won't need to attain its stringent ozone 
standards until 2025. But counties in nonattainment areas will face severe regulatory consequences 
in just three years, and the new standards become immediately effective for permits to expand 
business. EPA seems to want us to think these proposed standards are a "next decade" problem, 
but aren't they a now problem? 

Answer: Approximately 2 years after a standard is revised, the EPA is required to 
determine attainment and nonattainment areas. For areas designated nonattainment, additional 
preconstruction permitting requirements must be implemented and, depending on the severity of 
the poor air quality in the area, the state must begin developing attainment plans for the area. The 
first aflainment deadline under the Act is three years following designation, which would be by 
the end of 2020 if areas are designated in the fall of 2017. This attainment deadline would apply 
only to those areas with air quality closest to the standard at the time of designation and such areas 
would not be required to develop an attainment plan. 

Question 17: EPA can't even point to controls capable of almost half the emissions 
reductions needed in the east and all of the reductions required in California to meet its stringent 
proposed ozone standard. This sounds like shoot first, ask questions later rulemaking. Should we 
be imposing this much burden on the American people when EPA doesn't even know how this rule 
can be accomplished? 

Answer: The U.S. Supreme Court ruled in Whitman v. American Trucking Associations, 
531 US. -,157 (2001), that under Section 109 of the Clean Air Act, the EPA may not consider the 
costs of implementation in setting National Ambient Air Quality Standards. The Court indicated 
specifically that EPA was not to consider potential job losses due to implementation of a standard, 
even if such job losses "might produce health losses". 53 1 U.S. at 466. Moreover, if EPA were to 
consider such costs, it would be "grounds for vacating the NAAQS, because the Administrator had 
not followed the law". Id. at n. 4. 

Under the Clean Air Act, states ultimately determine what local measures may be required to 
address local sources of air pollution. For that reason, the EPA presents an illustrative estimation 
of the costs and benefits of complying with proposed revisions to a NAAQS. EPA estimates that 
reducing pollution to meet a revised ozone NAAQS in 2025 will yield health benefits of $6.4 to 
$13 billion annually for a standard of 70 ppb, and $19 to $38 billion annually for a standard of 65 
ppb, except for California, which was analyzed separately. Nationwide costs, except California, 
are estimated at $3.9 billion in 2025 for a standard of 70 ppb, and $15 billion for a standard of 65 
ppb. The estimated benefits of a strengthened ozone standard outweigh the estimated costs by as 
much as a ratio of $3.33 to $1. 

For decades, ozone pollution has been reduced by the combined efforts of federal, state, tribal and 
local governments. More than forty years of experience with the Clean Air Act has shown that 
America can build its economy and create jobs while cutting pollution to protect the health of our 
citizens and our workforce.



Question 18: EPA's modeling for its proposed stringent ozone standards caps costs for 
emissions reductions required from so-called "unknown controls" based on costs of known 
controls. This defies the basic economics of increasing marginal costs. Does EPA really believe 
that the costs of reaching the highest low-hanging fruit are the same as those to get the fruit at the 
top of the tree? 

Answer: Following advice from the EPA Advisory Council on Clean Air Compliance 
Analysis (COUNCIL), in the 2014 analysis EPA relied on a methodology to estimate the cost of 
unknown controls that used an average cost-per-ton for the needed emissions reductions. The 
agency agrees with the COUNCIL that the approach is both transparent and strikes a balance 
between the likelihood that some unidentified abatement would be achieved at costs that are lower 
than average and that some would be achieved at costs that are higher than average. 

Question 19: We hear a lot about the need to repair "crumbling roads and bridges." 
However, stringent ozone standards could make it harder for states to show that proposed highway 
project "conform" with ozone standards. Has EPA considered the economic and safety impacts 
that could result if these stringent ozone standards block crucial transportation projects? 

Answer: Road maintenance and safety projects are exempted from transportation 
conformity requirements. The transportation conformity rule provides exemptions for a number of 
project types that address needed repairs and the need to improve highway safety. These include: 

• reconstructing bridges as long as the number of travel lanes is not increased; 
• pavement resurfacing and/or rehabilitation; 
• pavement marking; 
• projects that correct, improve or eliminate a hazardous location or feature; 
• projects that increase sight distance; 
• installation of guardrails, median barriers and crash cushions; 
• lighting improvements; and 
• projects that improve safety at railroad crossings. 

The EPA places a high priority in assisting areas to determine exempt projects and to make 
required conformity determinations for other proj ects. 

Question 20: According to EPA, ozone-forming emissions have been cut in half in the last 
three decades. This progress will continue under current regulations. Wouldn't you agree that 
Americans are already enjoying the benefits of cleaner air, and will enjoy even more future 
benefits, regardless whether the existing standards arc adjusted? 

Answer: The Clean Air Act requires primary NAAQS that are "requisite to protect the 
public health" with an "adequate margin of safety." The EPA is proposing that the current primary 
ozone (03) standard set at a level of 0.075 ppm does not meet this requirement, and that it should 
be revised to provide increased public health protection. Specifically, the EPA is proposing to 
retain the indicator (ozone), averaging time (8-hour) and form (annual fourth-highest daily



maximum, averaged over 3 years) of the existing primary 03 standard and is proposing to revise 
the level of that standard to within the range of 0.065 ppm to 0.070 ppm. EPA analyses indicate 
that most of the country will be able to meet a revised standard with a level in this range, based on 
existing federal control requirements. 

Question 21: EPA's modeling indicates that its proposed ozone standards may actually 
increase mortality in cities like Houston. Can you please explain how this proposal could end up 
increasing deaths in some areas? 

Answer: The proposed revisions to the National Ambient Air Quality Standards for ozone 
discussed the possibility that some control strategies designed to reduce the highest ambient ozone 
concentrations can also result in increases in relatively low ambient ozone concentrations. That 
discussion can be found at hup://www.gpo.gov/idsvs/pkg/FR-20  14-I 2-i 7/pdi/20 I 4-28674.pdf 
We are currently reviewing comments on this interaction, and other issues raised by the proposal. 
The proposal, based on extensive scientific evidence, found that reducing high ozone 
concentrations will reduce risk - including risk of ozone-related mortality - broadly across the 
country. This includes the risk associated with exposure to high ozone concentrations in all of the 
urban areas evaluated in the risk and exposure assessment. 

Question 22: Ozone is mainly outdoors. Yet most people spend 90% of their time indoors. 
Do you think this is why recent published studies found that indoor air quality and poverty were 
much more strongly linked to asthma than outdoor air quality? 

Answer: The Clean Air Act directs the EPA to set National Ambient Air Quality Standards 
to limit harmful pollutants in the atmosphere. The EPA's proposed revision to the ozone NAAQS 
is based on extensive scientific evidence, including more than 1,000 new studies since the last 
review of the standards. This evidence shows that ozone can harm public health and welfare. The 
proposed updates will improve public health protection, particularly for children. the elderly, and 
people of all ages who have lung diseases such as asthma. 

Question 23: Only I of the 12 studies considered by EPA show any link between long-
term ozone exposure and mortality. And this study did not find any link in California, where ozone 
levels are the highest in the country. Shouldn't we be concerned that EPA is cherry-picking science 
to support its regulatory agenda? 

Answer: Based on a significantly expanded body of scientific evidence, including more 
than 1,000 new studies since the last review of the standards, the EPA is proposing that the current 
primary ozone standard set at a level of 0.075 ppm is not requisite to protect public health with an 
adequate margin of safety, and that it should be revised to provide increased public health 
protection. This proposed conclusion is supported by the independent group of science experts 
who form the Clean Air Science Advisory Committee (CASAC). Specifically, the EPA is 
proposing to revise the level of that standard to within the range of 0.065 ppm to 0.070 ppm to 
increase public health protection, including for "at-risk" populations such as children, older adults,



and people with asthma or other lung diseases, against an array of ozone-related adverse health 
effects. For short-term ozone exposures, these effects include decreased lung function, increased 
respiratory symptoms and pulmonary inflammation, effects that result in serious indicators of 
respiratory morbidity such as emergency department visits and hospital admissions, and 
nonaccidental mortality. For long-term ozone exposures, these health effects include a variety of 
respiratory morbidity effects and respiratory mortality. 

Question 24: I'm concerned that EPA is cherry-picking and contorting science to support 
its ozone proposal. For instance, one study found no statistically significant difference in lung 
function in humans exposed to ozone at levels above and below the standards in EPA's ozone 
proposal. Yet EPA "reanalyzed" that data and decided there was a statistically significant impact 
after all leading that study's author to say that EPA "misinterpreted" his data. Shouldn't EPA just 
go where the science points, rather than trying to shoehorn findings into its regulatory agenda? 

Answer: In reviewing a significantly expanded body of scientific evidence, including more 
than 1,000 new studies since the last review of the standards, the EPA in some instances conducted 
further analysis of the data underlying the studies. This review and these analyses are discussed in 
the Integrated Science Assessment, the Health Risk and Exposure Assessment and the Policy 
Assessment. Each of these documents are available at 
http://www.epa.gov/ttn/naaqs/standards/ozone/s o3_index.htnil. Based on the body of scientific 
evidence, the EPA is proposing that the current primary ozone standard set at a level of 0.075 ppm 
is not requisite to protect public health with an adequate margin of safety, and that it should be 
revised to provide increased public health protection. This proposed conclusion is supported by 
the independent group of science experts who form the Clean Air Science Advisory Committee 
(CASAC). 

Question 25: All of the clinical studies cited by CASAC in support of the 60 ppb standard 
were created by the EPA. Yet, all of the non-EPA literature on health impacts of 60 ppb ozone 
cited by CASAC does not support a 60 ppb standard. Is this what EPA meant when it said that 
"increasing uncertainty in the scientific evidence at lower ozone concentrations" led it to not 
include a 60 ppb standard in the ozone proposal? 

Answer: Compared to ozone standard levels from 65 to 70 ppb, the extent to which 
standard levels below 65 ppb could result in further public health improvements becomes notably 
less certain. For example, as explained in the preamble to the proposed rule (79 FR 75309), there 
are uncertainties associated with the adversity of exposures to 60 ppb of ozone, particularly single 
occurrence of such exposures; air quality analyses in locations of multicity epidemiologic studies; 
and epidemiology-based risk estimates. The EPA determined that it is not appropriate to place 
significant weight on these factors or to use them to support the appropriateness of standard levels 
below 65 ppb. 

Question 26: EPA has released maps showing only the projected counties in non-
attainment in 2025.



• Under EPA guidance does the agency designate non-attainment area boundaries starts 
with metropolitan area as the "presumptive" nonattainment area? Why are your maps 
inconsistent with your guidance? 

Answer: The EPA has not yet issued guidance for designating areas for a potentially 
revised ozone standard, but intends to do so shortly after any standard is revised. Nonattainment 
area boundaries for a revised ozone standard will depend on a number of factors that are currently 
highly uncertain. 

Question 27: How many counties still do not meet the 1997 ozone standards? How about 
the 2008 standards? Doesn't it make sense to work on attaining the existing standards, the tightest 
standards ever, before promulgating new standards? 

Answer: The 1997 ozone standard was revoked on April 6, 2015. However, before that 
revocation, as of April 1, 2015, there were 7 designated nonattainment areas (consisting of 36 
counties) that had not yet attained the standard based on preliminary 2014 ozone monitoring data. 
For the 2008 ozone standard, there are, as of April 1, 2015, 28 designated nonattainment areas 
(consisting of 163 counties) that have not yet attained the standard based on preliminary 2014 
ozone monitoring data. 

The EPA sets the National Ambient Air Quality Standards at a level that is requisite to protect the 
public health and welfare, based on the best available science. The U.S. Supreme Court ruled in 
Whitman v. American Trucking Associations, 531 U.S. 457 (2001), that under Section 109 of the 
Clean Air Act, the EPA may not consider the costs of implementation in setting standards. 

Question 28: Why does EPA leave California off of its maps and analyses? If California 
is being give a longer period of time to attain the standards, shouldn't other places in the country 
be granted that latitude as well? How much ($/ton) are NOx offset reductions selling for in 
Houston? Los Angeles? Other places? 

Answer: While EPA analyzed costs and benefits for California separately from the rest of 
the United States, all of these analyses are described in full in the Regulatory Impact Analysis for 
the ozone proposal. The maximum amount of time a nonattainment area has to attain the standards 
is dictated by specific provisions of the Clean Air Act, and depends on the area's classification. 
Because a number of California counties likely would have attainment dates ranging from 2032 to 
late 2037, California is not shown on maps that illustrate projected attainment status in 2025. 

The EPA does not centrally track or collect data on the selling prices of emissions offsets. Offset 
transactions are typically private transactions between emissions sources and the price paid per ton 
of emissions used for offsets is not required to be reported or disclosed to the EPA by permit 
applicants.



Question 1: The budget request includes a $4 Billion incentive program for states that 
reduce CO2 emissions beyond the existing source proposal. 

• How do you propose to implement this program? 
• Do you plan to send Congress a legislative proposal? 
• If the proposal is to give states money if they go beyond EPA mandates, will the result 

be to transfer taxpayer dollars away from states with large emission reduction burdens 
under your plan to states that have a smaller burden. For example, Vermont has no 
emissions reduction obligation under your plan because its power plants are small. So, 
would you automatically transfer taxpayer money from Southeastern and Southwestern 
states to Vermont? 

Answer: The FY 2016 President's Budget includes an incentive fund for States choosing 
to go beyond the Clean Power Plan. which will be finalized this summer. The Clean Power State 
Incentive Fund will provide $4 billion to support States exceeding the minimum requirements 
established in the final Clean Power Plan for the pace and extent of carbon pollution reductions 
from the power sector. This funding will enable States to invest in a range of activities that 
complement and advance the Clean Power Plan, including efforts to address disproportionate 
impacts from environmental pollution in low-income communities and support for businesses to 
expand efforts in energy efficiency, renewable energy, and combined heat and power through, for 
example, grants and investments in much-needed infrastructure. 

Each state with an emissions reduction goal under the Clean Power Plan will have a reserved 
portion of the Fund, based on a combination of population and state power sector emissions. States 
across the country are well-positioned to act quickly and resolutely to reduce carbon pollution from 
the power sector—beyond the requirements of the final Clean Power Plan. If a state elects not to 
participate, its funding allocation will return to the Treasury. Additional details on the Fund will 
be made available this summer. 

Question 2: With respect to the Clean Power Plan, your justification statement says: "In 
FY 2016, the EPA will encounter a staggering workload to implement these rules and agency 
resources have been shifted to help meet the demand. Because of the breadth. complexity and 
precedent-setting nature of work, the agency expects a marked increase in demands for legal 
counsel in both headquarters and Regional Offices. In addition, each EPA action is expected to be 
challenged in court, which will require skilled and experienced attorneys specialized in the Clean 
Air Act to devote significant resources to defense of these actions." 

• In your own budget justification statement you say that these rules will result in a 
"staggering workload" to implement and defend these two rules. Don't you think those 
taxpayer dollars would be better spent increasing funding to states to implement 
existing programs rather than spending it on lawyers?



Answer: Successfully addressing climate change will require the EPA and State 
governments to work together, and the Presidents proposed budget provides additional resources 
for that work, both to the Agency and to the states. 

With additional legal counselling resources, the EPA would provide significant benefits to our 
partners, stakeholders, and regulated communities. For example, counseling attorneys work 
closely with their program clients in rule development to ensure stakeholder input is appropriately 
considered. EPA counseling lawyers are also a vital resource to States as States develop 
implementation plans under the Clean Air Act. 

The President's proposed budget also provides significant resources for States. It includes $25 
million in grants for States to develop their Clean Power Plan strategies, and sets up a Clean Power 
State Incentive fund of $4 billion. 

Question 3: Recent correspondence between your agency and the House Energy and 
Commerce Committee indicated EPA has not "explicitly modeled the temperature impacts of the 
Clean Power Plan' and could not state what, if any impact the rule would have on global 
temperatures or sea rise levels. 

• Why hasn't EPA done the modeling? Is it a matter of budgeting? 
• Why is your agency attempting to impose this extremely complex rule and spend 

billions of taxpayer dollars to address global warming when you haven't even checked 
to see if the rule would actually achieve your global warming goals? 

Answer: The EPA included with the proposed Clean Power Plan a Regulatory Impact 
Analysis that estimated the total monetized climate-related benefits and costs of the rule, following 
applicable statutes, Executive Orders, and other guidance. Although the EPA has not explicitly 
modeled the temperature or sea level rise impacts of this rule, the Clean Power Plan is an important 
and significant contribution to emission reductions, thereby slowing the rate of global warming 
and associated impacts. 

Question 4: Your budget would eliminate funding under the Indoor Radon Abatement Act 
which authorizes grants to states to address radon (-$8 million) even though indoor radon is the 
second-leading cause of lung cancer and the leading cause of lung cancer for non-smokers and the 
funding was targeted this funding to support states with the greatest populations at highest risk. 
According to your Budget in Brief, indoor radon causes an estimated 21.000 lung cancer deaths 
annually in the U.S. Carbon dioxide causes no deaths. 

• Why would the budget propose spending $279 million to rework the U.S. energy 
economy (climate regulations) while ignoring real environmental threats? 

Answer: Over the past 23 years, the State Indoor Radon Grant program has provided funds 
to support states's efforts to reduce risks from radon exposure to establish their own programs. 
Because exposure to radon gas continues to be an important risk to human health, in FY 2016 the



EPA will continue to focus on reducing radon risk in homes and schools. including through 
partnerships with the private sector, remaining state programs and public health groups, as well as 
driving action at the national level with other Federal agencies, through the Federal Radon Action 
Plan. The EPA also will continue information dissemination, participation in the development of 
codes and standards, and social marketing techniques aimed at informing the public on the risks 
of radon. 

Question 5: Section 110(c) of the Clean Air Act requires EPA to issue a Federal 
implementation Plan (FTP) if a state does not submit a State Implementation Plan (SIP), does not 
submit a satisfactory SIP or does not make a satisfactory SIP revision (42 U.S.C. 74 10(c)). Please 
provide a list of enforcement mechanisms with cites to the relative legal authority the EPA will 
use to enforce all components of a federal plan on a state that does not does not submit a SIP, does 
not submit a satisfactory SIP - in whole or in part - or fails to make a satisfactory revision that 
meets the criteria of the proposed Clean Power Plan. 

Answer: Under Section 111(d) the EPA is proposing a two-part process where the EPA 
sets state-specific goals to lower carbon pollution from power plants, and then the states must 
develop plans to meet those goals. States develop plans to meet their goals, but EPA is not 
prescribing a specific set of measures for states to put in their plans. This gives states flexibility. 
States will choose what measures, actions, and requirements to include in their plans, and 
demonstrate how these will result in the needed reductions. The Clean Air Act provides for EPA 
to write a federal plan if a state does not put an approvable state plan in place. In response to 
requests from states and stakeholders since the proposed Clean Power Plan was issued, EPA 
announced in January 2015 that we will be starting the regulatory process to develop a rule that 
would set forth a proposed federal plan and could provide an example for states as they develop 
their own plans. EPA's strong preference remains for states to submit their own plans that are 
tailored to their specific needs and priorities. The agency expects to issue the proposed federal plan 
for public review and comment in summer 2015. 

Question 6: During the hearing, I asked you if the EPA would consider withholding federal 
highway funding if a state that does not submit a SIP, does not submit a satisfactory SIP - in whole 
or in part - or fails to make a satisfactory revision that meets the criteria of the proposed Clean 
Power Plan. You responded, 

"Ms. McCarthy. This is not a traditional State SIP under the national ambient air quality 
standards. There are other processes for us to work with States. Clearly our hope is that 
States will provide the necessary plans. If not, there will be a federal system in place to 
allow us to move forward." 

Will you clarify for the record whether EPA would consider withholding federal highway 
funding to enforce any elements of the proposed Clean Power Plan?



Answer: When the EPA finalizes the Clean Power Plan we will be very clear that sanctions 
will not be imposed for a state's failure to submit or enforce a state plan under the Clean Power 
P lan.

WATERS OF THE UNITED STATES 

Question 1: Please provide me with examples where EPA or the Corps has used a 
groundwater connection to establish jurisdiction over a body of water that has no surface 
connection, direct or indirect, to a navigable water. For any such examples, please also provide the 
distance between the body of water that lacks such a surface connection and the nearest water of 
the United States. Please exclude any allegations that a groundwater connection establishes the 
existence of a point source discharge where the body of water with no surface connection was 
itself determined to be a point source, rather than a water of the United States. 

Answer: The agencies existing regulations and guidance allow for establishing that a 
wetland is adjacent to jurisdictional tributary based on the presence of a confined surface or 
shallow subsurface connection. This connection would then serve as the basis for determining 
whether a significant nexus with a downstream traditional navigable water is present. This is 
explicitly recognized in the agencies' 2008 (post-Rapanos) guidance documents. Federal courts 
have upheld jurisdiction consistent with this regulation and guidance, relying on a groundwater 
connection as the basis for a significant nexus finding. See Northern California River Watch v. 
City of Healdsburg. The agencies make clear in the final Clean Water Rule that groundwater is 
never jurisdictional under the Clean Water Act. 

Question 2: Is it currently the national policy of either EPA or the Corps of Engineers to 
establish jurisdiction over all wetlands in flood plain? 

Answer: No. Existing law and policy requires the agencies to determine, on a case-specific 
basis, whether or not a particular wetland located in the floodplain is jurisdictional. Location in 
the floodplain does not itself make a wetland jurisdictional. 

Question 3: Is it currently the national policy of either EPA or the Corps of Engineers to 
establish jurisdiction over all waters in flood plain? 

Answer: No. Existing law and policy requires the agencies to determine, on a case-specific 
basis, whether or not a particular water located in the floodplain is jurisdictional. Location in the 
floodplain does not itself make a water jurisdictional.



HYDRAULIC FRACTURING 

Question 1: The EPA continues its study into the relationship between drinking water and 
hydraulic fracturing, which was initiated in 2010. Well over $20 million has been spent on this 
study and the tirneline continues to slip. In fact, the draft assessment report was expected in 
December 2014 yet today, there is no indication when this will be released. 

• What is the current timeline for release of the EPA's drinking water study? 
• Will the report undergo interagency review prior to its release? If so, which agencies 

will be a part of the review? If not, why not? 
• After the draft assessment report is released, what is the timeline moving forward? 

Answer: 1) To date, the EPA's hydraulic fracturing drinking water study has produced 25 
scientific products, including 12 EPA technical reports. Additionally, on June 4, 2015, the EPA 
released the draft hydraulic fracturing drinking water assessment report. The assessment is a state-
of-the-science integration and synthesis of over 950 publications and sources of data. The draft 
assessment was released for public comment, and submitted to the EPA Science Advisory Board 
for external, independent peer review. 

2) The EPA shared findings from the draft hydraulic fracturing drinking water assessment report 
with other federal agencies and departments prior to the release of the assessment on .June 4. 

3) The draft assessment report was released for public comment and peer review on June 4, 2015. 
The EPA Science Advisory Board will conduct the external peer review of the draft assessment. 
Their preliminary schedule for review includes several teleconferences and an October 28-30, 
2015 meeting of the SAB ad hoc review panel. The SAB anticipates release of the final peer review 
report in spring 2016. After receipt of the SAB's peer review report, EPA will finalize the hydraulic 
fracturing drinking water assessment report. The final report will reflect SAB input and the input 
of submitted public comments. The EPA anticipates completing the final assessment report in 
2016.

Question 2: You've said that hydraulic fracturing can be done safely and have agreed with 
former EPA Administrator Lisa Jackson that there have been no confirmed cases of hydraulic 
fracturing impacting drinking water. The White House Council on Economic Advisors released a 
report last week that touted the economic benefits because of the increase in domestic oil and 
natural gas and clearly linked the production increases to the use of hydraulic fracturing and 
horizontal drilling. What is your vision for getting the American public to understand that 
hydraulic fracturing is safe and that fracking has unlocked an American energy revolution that has 
lowered all Americans's energy prices, created jobs, helping lower GHG emissions and revitalizing 
such industries as the manufacturing, steel and chemical sectors? 

Answer: The EPA's vision is to make sure that the American public has the best scientific 
information available to understand the potential impacts of hydraulic fracturing activities on 
drinking water resources. Once EPA responds to public and SAB peer review comments and



finalizes the assessment, EPA expects that it will be a critical resource for state regulators, tribes, 
local communities, and industry who can use the information to better identify how best to protect 
public health and drinking water resources. 

The hydraulic fracturing drinking water assessment report identified potential vulnerabilities to 
drinking water resources due to hydraulic fracturing activities. The draft assessment concluded 
that there are both above and below ground mechanisms by which hydraulic fracturing activities 
have the potential to impact drinking water resources. These mechanisms include water 
withdrawals in time of or in areas with low water availability, spills of hydraulic fracturing fluids 
and produced water; fracturing directly into underground drinking water resources; below ground 
migration of liquids and gases; and inadequate treatment and discharge of waste water. 

We found specific instances where one or more mechanisms led to impacts on drinking water 
resources, including contamination of drinking water wells. The number of cases, however, was 
small compared to the number of hydraulically fractured wells. 

This finding could reflect a rarity of effects on drinking water resources, but may also be due to 
other limiting factors. These factors include: insufficient pre-and post-fracturing data on the quality 
of drinking water resources; the paucity of long-term systematic studies; the presence of other 
sources of contamination precluding a definitive link between hydraulic fracturing and an impact; 
and the inaccessibility of some information on hydraulic fracturing activities and potential impacts. 

Question 3: In the draft FY 2016 budget proposal, it states that EPA will respond to peer 
review comments from the Agency's Science Advisory Board (SAB) in order to finalize the study. 
It further suggests that the report will provide a synthesis of the state of the science, including the 
results of research focused on whether hydraulic fracturing affects drinking water resources, and 
if so, will identify the driving factors. 

• Clearly you already have a plan for additional research. Can you share those plans? 
• More importantly, will the Agency actually consider the recommendations of its own 

Science Advisory Board in this process, particularly if those recommendations do not 
align with EPA's own research initiatives, which you just addressed? 

Answer: The President's FY 2016 budget request includes $4.OM to address the peer 
review and public comments received on the Hydraulic Fracturing Drinking Water Assessment 
report, including performing additional analyses in response to these comments. 

The Department of Energy, Department of Interior, United States Geological Service, and EPA 
developed the Federal Multiagency Collaboration on Unconventional Oil and Gas (UOG) to 
coordinate on-going and future high priority research associated with safely and prudently 
developing onshore shale gas, tight gas, shale oil, and tight oil resources. The three agencies shared 
the "Federal Multiagency Collaboration on Unconventional Oil and Gas Research - A Strategy for 
Research	 and	 Development"	 (Strategy)	 in	 July	 2014 
(http://uncon entional.energy.gov/pdliM ultiazene y_UOG_Research_Strategy.pdf). 	 Separate

from the hydraulic fracturing drinking water assessment, resources are requested to further



research outlined in the Strategy to better understand and mitigate the potential impacts of UOG 
practices. 

Throughout the development of hydraulic fracturing drinking water assessment, the EPA has 
actively engaged input from the agency's Science Advisory Board (SAB). A previous SAB panel 
provided comment on the hydraulic fracturing study plan published in 2011. A separate SAB panel 
provided comment on the hydraulic fracturing drinking water study progress report published in 
2012. The same SAB ad hoc panel will review the draft assessment report. The external peer 
review by the SAB is expected to provide detailed comments and suggestions concerning the draft 
assessment. EPA will consider and evaluate all comments received from the SAB. SAB comments, 
along with comments received from the public, will help inform and guide the EPA as it develops 
the final draft of the assessment. 

Question 4: Director McCarthy, the President's new economic report says that 1) "natural 
gas is already playing a central role in the transition to a clean energy future," 2) that an effective 
regulatory structure for addressing environmental concerns already "exists primarily at the State 
and local level." and 3) that unconventional natural gas production technology unleashed in the 
U.S. "can help the rest of the world reduce its dependence on high-carbon fuels." Given this 
positive view from the White House, which is supported by a broad scientific consensus, how do 
you intend to ensure that your agency's proposed regulations on methane will not short-circuit the 
U.S. energy revolution that is driving so much job creation? 

• Can we assume that the upcoming EPA study on hydraulic fracturing will not conflict 
with this latest White House report that recognizes the clear advantages of 
unconventional energy development? 

Answer: Responsible development of America's shale gas resources offers important 
economic, energy security, and environmental benefits. Recognizing this. in April 2012, President 
Obama signed E.O. 13605. Supporting Safe and Responsible Development of Unconventional 
Domestic Natural Gas Resources, which, among other things, charges federal agencies to pursue 
multidisciplinary, coordinated research. The EPA is working with other federal agencies, states 
and other stakeholders to understand and address potential concerns with hydraulic fracturing so 
the public has confidence that natural gas production vill proceed in a safe and responsible manner. 

The EPA's study of the potential impacts of hydraulic fracturing for oil and gas on drinking water 
resources in the United States reflects the multiple, complex activities associated with the use of 
water in hydraulic fracturing, beginning with water acquisition and ending with the wastewater 
treatment and disposal. When completed, the products from the EPA's hydraulic fracturing study 
are intended to provide information needed to inform decision-makers involved with ensuring that 
hydraulic fracturing activities do not impact the nation's drinking water resources. 

Question 5: In February 2014 the EPA's IG sent a memo to the EPA Office of Water 
outlining an initiative the IG has underway that will "determine and evaluate what regulatory 
authority is available to the EPA and states, identify potential threats to water resources from



hydraulic fracturing, and evaluate the EPA's and states' responses to them." Do you consider this 
a duplication of the EPA's efforts as it relates to the multi-year and multi-million dollar hydraulic 
fracturing and water study currently in process at the EPA and if not, then how do these studies 
differ? Hasn't EPA independently done this type of evaluation (see the letter from EPA to NRDC)? 

Answer: The OIG does not consider its evaluation in this case as duplicative of the study 
by the EPA's Office of Research and Development (ORD). ORD's Final Study Plan is scoped to 
the hydraulic fracturing water lifecycle, defined by ORD to include water acquisition, chemical 
mixing, injection, flowback and produced waters, and wastewater treatment. The OlG will not 
undertake a review of these matters. The OIG is not conducting independent scientific evaluations, 
laboratory studies or toxicological studies as planned in ORD's study. 

Question 1: It is my understanding that since the program's inception in 1988, the Clean 
Water State Revolving Loan Funds have provided a total of $105 billion in assistance, leveraging 
federal capitalization grants totaling approximately $36.2 billion. Further, since the program's 
inception in 1997. Drinking Water State Revolving Loan Funds have provided approximately $33 
billion in assistance, leveraging federal capitalization grants totaling approximately $19 billion. 
This means that for every federal dollar invested in the Clean Water SFR community wastewater 
systems have received nearly $3 dollars in assistance and for every dollar in the Drinking Water 
SRF community water systems have received approximately $1.75 dollars in assistance. 

• Do you agree that the SRF program has been among the most successful programs we 
have in government? 

• It that is so, why does the President's budget perennially underfund these programs? 

Answer: a. Yes, and the Administration strongly supports the successful Clean Water and 
Drinking Water State Revolving Loan Fund programs. 

b. The President's FY16 budget request recognizes that both SRF programs report long-running 
significant water infrastructure needs. In FY16, the Administration is requesting a total of $2.3 
billion for the SRF programs - $1.186 billion for the DWSRF and $1.1 16 billion CWSRF. In 
addition, the FY16 request includes $50 million in technical assistance, training, and other efforts 
to enhance the capacity of communities and states to plan and finance drinking water and 
wastewater infrastructure improvements. The FY16 budget also requests funds to lay the 
groundwork for a Water Infrastructure Finance and Innovation Act of 2014 (WIFIA) program that 
would provide additional assistance. EPA has also launched the Water Infrastructure and 
Resilience Finance Center to help communities address their wastewater, drinking water, and 
stormwater needs within constrained budgets, particularly through innovative financing and by 
building resilience to climate change. 

Question 2: Under the Clean Water Act, EPA is supposed to send a report to Congress on 
the funding needs for both wastewater and drinking water infrastructure. The last report to



Congress on wastewater needs was based on the 2008 Clean Water Needs Survey. The estimate of 
need in that survey -- $298 billion over 20 years - is woefully out of date. That estimate is based 
on cities' own capital improvement plans. It does not reflect new mandates like the hugely costly 
sewer overflow control measures that EPA is imposing on cities in enforcement actions or costly 
new requirements for nutrient reductions and stormwater controls. 
By failing to provide an updated estimate of needs, EPA is doing a disservice to Congress, to cities, 
and to itself. We all need reliable information to make good decisions and EPA is required by law 
to update the needs survey every 4 years. 

When will EPA provide Congress with the updated the Clean Water Needs Survey? 

Answer: The 2012 Clean Water Needs Survey Report to Congress is currently undergoing 
review. When the review is complete and the Report is cleared, it will be immediately provided to 
Congress. 

Question 3: We all know that the needs for both water and wastewater are huge. According 
to the U.S. Conference of Mayors, cities are spending $11 5 billion a year to provide water and 
wastewater services and meet federal mandates. So, the proposal to provide a combined $2.3 
billion for the Clean Water and Drinking Water State Revolving Funds is a drop in the bucket. 
Since the federal government does not provide funding to meet those mandates, I think it is 
important to take a hard look at how we are asking cities to spend their citizen's money. 

• We all support clean and safe water. But, I am told that EPA enforcement officials 
extract penalties on top of commitments of hundreds of millions of dollars to address 
sewer overflows. Is that right? 

• I also am told that EPA enforcement officials will require complete elimination over 
sewer overflows if they think a city can pay for it, when a less expensive approach 
could meet water quality standards. Is that right? Is EPA requiring cities to do more 
than meet the standards that states have set and EPA has approved that will protect 
water quality? 

Answer: Sewer overflows, which contain raw sewage, may present significant 
environmental and human health risks to communities. Raw sewage contains bacteria, viruses, 
parasites, industrial wastewater, and inhalable mold and fungi which can be particularly 
problematic for children and the elderly. 

The ability to assess a penalty when appropriate is important both to ensure future compliance and 
meet the standard under which courts review such consent decrees. Under the EPA's current 
approach, the agency tailors the terms of a settlement agreement, including any civil penalty, to 
the individual facts and circumstances of each case. Moreover, in determining appropriate civil 
penalties, the EPA uses the significant flexibility provided under the EPA's Clean Water Act 
Penalty Policy (including consideration of a city's specific financial circumstances) to substantially 
mitigate civil penalties in municipal cases. The agency remains committed to ensuring that we take 
into account the individual circumstances of each community, so that we can meet the objective



we share with every community to achieve clean water and encourage future compliance with the 
Clean Water Act in a way that makes sense for that community. 

For combined sewer systems, the level of control is governed by the Combined Sewer Overflow 
Control Policy, with which each " permit, order, or decree" for municipal combined sewer system 
discharges "shall conform" as required by Congress in section 402(q) of the Clean Water ActJ11 
The Clean Water Act requires permit holders to meet both water quality and technology standards 
and either can govern the requirements for compliance. 

Separate sanitary sewer systems must be designed to contain and treat raw sewage generated by a 
community. An enforceable requirement of National Pollutant Discharge Elimination System 
(NPDES) permits is that cities properly operate and maintaiti their sewer collection and treatment 
systems. 

Link to CSO Control Policy: htti://water.epa.gov/polwaste!npdes!cso/upload/owrnOl  II .pdf 

Question 4: Given the enormous cost of meeting water and wastewater mandates, 
affordability is a significant issue. It is my understanding that at EPA Headquarters, you talk about 
giving cities more time to meet mandates; you talk about adaptive management; and you talk about 
using green infrastructure alternatives. However, when they bring enforcement actions against 
cities, EPA regions and Headquarters enforcement officials are not providing these flexibilities. 

• How are you addressing the real affordability concerns of cities? 
• Do you think your enforcement officials should try to extract every last dollar from a 

city that you claim they can afford even if spending more money will not provide 
additional water quality benefits? 

• If a city steps up and agrees to spend hundreds of millions or in some cases billions of 
dollars, do you think it is also appropriate to impose penalties on that city when the 
penalty will simply go to the U.S. Treasury and will reduce the amount of funding 
available to help improve the environment? 

Answer: The EPA is sensitive to the significant investment cities must make to ensure 
clean and safe water. The EPA's guidance "Combined Sewer Overflows Guidance for Financial 
Capability Assessment and Schedule Development" (FCA Guidance), adopted in March 1997, 
provides a flexible framework for considering the site-specific factors that impact a given 
community's rate baseJ1 I The guidance encourages communities to consider and present any other 
documentation of their unique financial circumstances so that it may be considered as part of the 
analysis. These flexibilities were further clarified in November 2014, in the EPA's "Financial 
Capability Assessment Framework for Municipal Clean Water Act Requirements," which was 
developed with significant input from a variety of stakeholders including the United States 
Conference of Mayors, the National League of Cities, and the National Association of Counties121 
As detailed in the EPA's January 13, 2013, "Assessing Financial Capability for Municipal Clean 
Water Act Requirements" Memorandum, nothing in the federal Clean Water Act prohibits 
communities from introducing a sewer rate structure based on differential household incomesj31 
Section 204(b)(1) of the Clean Water Act recognizes the use of lower rates for low-income 
residential users as satisfying the stipulation that recipients of services must pay their proportionate



share. The EPA's regulations at 40 C.F.R. Section 35.2140(i) reflect this and authorize low-income 
residential user rates. Local officials have a great deal of latitude under these regulations and the 
EPA continues to encourage communities to consider and adopt rate structures that ensure that 
lower-income households continue to be able to afford vital wastewater services. 

The EPA utilizes its Clean Water Act Penalty Policy to provide flexibility to substantially mitigate 
civil penalties in municipal cases, including taking into account a city's specific financial 
circumstancesJ4 The agency remains committed to ensuring that we consider the individual 
circumstances of each community so that we can meet our shared objective of achieving clean 
water and encouraging future compliance with the Clean Water Act in a way that makes sense for 
individual communities. 

CSO Guidance for FCA and Schedule Development: http://water.epa.gov/polwaste/npdes/cso!u,load/csofc.pdf 
[2] FCA Framework Memo: http :/Iwater.epa.govlpo lwaste/npdes/cso/upload/municipal_fca_framework.pdf 
t31Link to Assessing Financial Capability for Municipal Clean Water Act Requirements Memo: 
http://water.epa.gov/polwaste/npdes/stormwater!upload/sw_regionalmemo.pdf  
t41CWA Penalty Policy: http://www2.epa.gov/sites/production/files/documents/cwapol.pdf  

Question 5: 1 am very concerned that the way EPA looks at affordability when they decide 
what mandates to impose on communities means that our poorest citizens will end up paying 10% 
or more of their income on sewer bills. 

Last Congress, in Title V of the Water Resources Reform and Development Act, we amended the 
Clean Water Act to give direction on how to identify what communities would experience a 
significant hardship raising the revenue to finance projects to meet Clean Water Act mandates. 
One of the criteria that we listed in the statute is whether the area is considered economically 
distressed under the Public Works and Economic Development Act. Under this Act, a community 
or area within a larger political boundary is economically distressed when - 

• the per capita income at 80% or less than national average, 
• unemployment is 1% or more greater than national average, or 
• there is an actual or threatened severe unemployment or economic adjustment. 

This information is provided by the community and must be accepted unless the Secretary of 
Commerce determines it is inaccurate. 

• Will EPA also incorporate this approach into your evaluation of affordability when 
taking enforcement action? 

Answer: The EPA is committed to implementing the Clean Water Act requirements in a 
sustainable manner, and will continue to work with permit holders toward our shared goals of clean 
water. The EPA's enforcement program encourages permit holders to submit any documentation 
that would create a more accurate and complete picture of their financial capability, which could 
include the type of information listed below. The EPA's "Financial Capability Assessment 
Framework for Municipal Clean Water Act Requirements" provides examples of information that 
may prove relevant in negotiating schedules.111



FCA Framework Memo: http://water ,epa.gov/polwaste/npdes/cso/upload/munic ipalfcaframework.pdf 

Technical Assistance to States 

Question 1: In EPA's FY2016 Budget Request, the Agency did not request any funds for 
the EPA technical assistance competitive grant program. As you know, this program provides 
small and rural communities with the training and technical assistance necessary to improve water 
quality and provide safe drinking water. Many communities count on this program to assist them 
in complying with federal regulations when operating drinking and wastewater treatment facilities. 
These communities believe that is the most effective program to aid in compliance with the 
requirements of both the Clean Water Act and the Safe Drinking Water Act. In the past Congress 
has agreed and from FY20 13 - FY20 15 appropriated $12.7 million for the program. Given its 
success and importance to so many communities across the country, why is EPA is not requesting 
any funds to support this grant program in FY 2016? 

Answer: Assisting small and rural communities in compliance with water regulations is 
very much a priority for this Administration. The EPA's FY 2016 budget requests $l.186 billion 
for the Drinking Water State Revolving Fund (DWSRF) program, which can be used to provide 
special assistance to systems serving 10,000 or fewer customers. For example, States are required 
to provide a minimum of 15% of the funds available for loan assistance to small systems to help 
address infrastructure needs. The DWSRF also allows states a 2% small system technical 
assistance set-aside to provide assistance to small and rural water systems. The 2% DWSRF set-
aside is used by nearly every state to support their small systems and several states use these funds 
for non-profit state affiliates. 

In FY 2016, the EPA is also requesting additional resources as part of the agency's infrastructure 
investment which will enable states to augment their roles and participation in building small 
drinking water system capabilities and partnerships. For example, an additional $9 million is 
requested to expand upon existing technical, managerial, and financial capability programs, and 
develop additional tools and partnerships to promote sound asset management, as well as 
strengthen state resources to engage in these activities. In addition, a $9 million increase is 
requested to provide technical assistance for small systems to plan and facilitate partnership, 
regionalization, or consolidation agreements. The EPA also is requesting an increase of $7.7 
million in the Public Water System Supervision funding in order to enhance state and tribal efforts 
to provide increased operator training and technical assistance to small communities so they can 
acquire the knowledge and expertise needed to properly operate drinking water systems and 
therefore protect public health. 

Question 2: You have requested $46 million and 13 new FTES for an unauthorized 
program to improve climate resilience for water and wastewater facilities. In contrast, you have 
requested only $5 million for FY 2016 out of the EPM account to set up the implementing the 
newly authorized Water Infrastructure Finance and Innovation Authority (WIFIA), but no money



out of the STAG account to actually implement it. How can you explain the disparities in these 
requests? What does this say about your priorities? 

Answer: The $46 million and additional FTEs identified in the President's FY16 budget, 
along with requests for the State Revolving Fund programs and preparation for WIFIA, reflect a 
priority to invest in our nation's infrastructure. Activities within the $46 million include: 

• Water Infrastructure and Resilience Finance Center - Assist communities across the 
country improve their wastewater, drinking water, and stormwater systems, particularly 
through innovative financing and by building resilience to extreme weather events. 

• Capacity Building - Expand upon existing technical, managerial, and financial 
capability programs, and develop additional tools and partnerships to promote sound 
asset management. 

• Integrated Planning - Expand community assistance in developing integrated plans, 
and to provide support for a limited number of implementation projects. 

• Small System Partnerships - Provide technical assistance for small systems to plan and 
facilitate partnerships, regionalization, or consolidation agreements. Disseminate best 
practices or model partnership efforts by states and towns. 

• Full Cost Pricing - Provide technical assistance to communities on the adoption of 
pricing structures that cover a system's full capital and operations and maintenance 
costs. 

Also, the Administration's request for continued WIFIA start-up efforts in FY 2016 will lay the 
groundwork for a WIFIA program that would provide additional infrastructure assistance. 

New Definition of Flood Plain 

Question: On January 30, 2015, the President signed a new Executive Order (EO 13690) 
that changed the existing flood plain management policy that has been in effect since 1977. With 
these changes, the policy applies to all agencies and all federal actions and flood plain is now 
defined as either the 500 year flood plain or a larger area based on climate modeling. 

• Will this new definition affect the projects that states can fund using the State 
Revolving Loan Funds? 

• Will this new definition affect the type, size, or location of infrastructure that EPA 
requires cities to build to treat wastewater or to address sewer overflows under 
enforcement agreements? 

• Will this new definition affect the conditions attached to municipal stormwater 
permits? 

• What was EPA's involvement in developing this Executive Order? 
• What outreach efforts were made before signing this Executive Order to state and local 

governments?



Answer: Executive Order 13690 (EO 1 3690), which amended Executive Order 11 988 on 
Floodplain Management, gives agencies flexibility to select one of three approaches for 
establishing the flood elevation and hazard area they use in siting, design, and construction. First, 
agencies may use the elevation and flood hazard area that result from freeboard of 2 or 3 feet, 
depending on criticality. Second, agencies may also use the elevation and flood hazard area that 
result from a climate-informed science approach. Finally, agencies may use the area subject to 
flooding by the 0.2 percent annual chance flood. EO 13690 does not define the flood plain as 
"either the 500 year flood plain or a larger area based on climate modeling." 

Following the development and issuance of the Final Revised Guidelines for EO 13690, which the 
public comment period recently closed (May 6), the EPA will begin the process for implementing 
EO 13690. Until that process is complete, it would be premature to respond to questions regarding 
effects on programs or projects. 

The EPA participated in the interagency group that assisted in the development of the Executive 
Order and Draft Revised Guidelines. As one of the agencies in the interagency group, the EPA 
participated in engagement efforts with states, local governments, and other stakeholders regarding 
flood risk policy issues. 

Question: EPA has announced that it has abandoned its plans to develop a national storm 
water rule making that would have tried to expand your authority to regulate not only pollutants, 
but also the actual flow of water. That is not surprising given the fact that courts have made it clear 
that the Clean Water Act does not give EPA any authority to regulate water flows. However, it is 
my understanding that your agency is continuing to advance this agenda by regulating water flows 
in individual permits. 

• Will you commit to me that your agency will use Clean Water Act permits to regulate 
the discharge of pollutants only and not the flow of water? 

Answer: The EPA and the States responsible for administering the National Pollutant 
Discharge Elimination System (NPDES) permits will continue to review and reissue Municipal 
Separate Storm Sewer System (MS4) permits under the authorities governing stormwater 
discharges in Section 402(p) of the Clean Water Act (CWA). 

Atto rneys/Workfo rce 

Question 1: Administrator McCarthy, the President's budget request seeks an additional 
$10 million that would go to hire almost 40 additional attorneys to work at EPA. More than $3.5 
million would go to hire 20 new attorneys who would be devoted to supporting the Clean Power 
Plan alone.



At a House committee hearing last week, you stated that these attorneys would not be "litigation 
attorneys" and instead would be used to help with reviewing permits and assisting states to set up 
their programs. 

However, your own budget justification says these additional attorneys and needed because, "In 
addition, each EPA action is expected to be challenged in court, which will require skilled and 
experienced attorneys specialized in the Clean Air Act to devote significant resources to defense 
of these action." 

• Which is it? Do you stand behind your recent statement to Congress, meaning the 
budget justification is incorrect? Or do you agree that you need to hire additional 
attorneys in part to defend these unlawful rules in court? 

Answer: The FY 2016 President's budget requests 19.5 additional employees for legal 
counseling on a wide variety of EPA issues and 20 employees specifically for Clean Power Plan 
implementation. All of these additional employees would be provided to the EPA's Office of 
General Counsel for use in both EPA headquarters and the regional offices. Lawyers in the Office 
of General Counsel work closely with EPA program offices on rule development and 
implementation. They also review permits, counsel on state implementation plans and help address 
stakeholder concerns and questions. As such, with these employees, the EPA would provide 
significant benefits to our partners, stakeholders, and regulated communities. 

Assisting the Department of Justice in defending the agency's actions is an important role for 
lawyers in the EPA's Office of General Counsel. Our lawyers have deep expertise in specific areas 
of law, and advise on all agency activities within that area of expertise. Most of the EPA's 
significant rules are challenged in court; often the regulated industry and environmental plaintiffs 
both challenge the same rule. It is in the interest of all stakeholders if the agency can get the rule 
right the first time, providing a robust explanation and record. This means a better final rule and 
less uncertainty. 

The additional Clean Power Plan focused legal employees will work on the full range of important 
legal counseling services provided by the Office of General Counsel, including rule development, 
assisting the Department of Justice in defense, reviewing permits, and counseling on state 
implementation plans. 

Question 2: The Budget justification goes on to say that additional legal resources will 
make EPA more responsive to states, industry, and citizens, and will make EPA's actions more 
defensible in court. Yet the budget request also says there are no performance measures for the 
agency's attorneys like there are for other programs. 

• Why is that? 
• Does this lack of staffing or accountability explain why, when it issued performance 

standards for new sources in September 2013, EPA seemed unaware of the Energy 
Power Act provision that prohibits the use of carbon capture projects receiving certain



federal funding from being used to show the technology had been adequately 
demonstrated? 

• Shouldn't EPA attorneys and staff in the Air office have known about that provision 
before the rule was proposed? 

• How are you going to ensure that these additional legal resources will be used 
effectively? 

• Would these be term-limited positions, or permanent hires? 
• Do the agency's attorneys - or any employees for that matter - keep track of their time,


like attorneys in the private sector do or workers at a coal mine or factory would? 
• Given the issues EPA has had with time and attendance problems, what is EPA doing 

to ensure that EPA staff are in fact doing the jobs they are being paid to do? 

Answer: The Office of General Counsel supports each of the agency's programs in 
achieving their goals and priorities. As such, OGC supports the accomplishment of the 
performance measures for every agency program. The additional legal counseling FTE in the 
President's proposal would result in the agency's ability to hire additional permanent attorneys in 
fiscal year 2016. These new attorneys would allow the agency to better serve our co-regulators 
and other stakeholders. 

While OGC itself does not have quantitative measures, it has a very structured and systematic 
approach to its work. Each law office has a weekly or bi-weekly meeting to report to the General 
Counsel, and each office carefully tracks the cases and associated deadlines in its area of law. Each 
law office is similarly in close contact with the relevant media office, getting real-time feedback 
on both that office's needs and OGC lawyers' performance. 

The EPA's September2013 Proposed Carbon Pollution Standard forNew Power Plants" does not 
raise any accountability concerns. Any final standards the EPA issues will be based on sound 
science and will undergo thorough legal review to ensure they comply with all applicable laws and 
regulations. The EPA does not believe that the Energy Policy Act of 2005 precludes consideration 
of the projects the EPA has evaluated. The EPA has issued a Notice of Data Availability (NODA) 
that notes the availability of a Technical Support Document (TSD) in the rulemaking docket that 
details its proposed position on this issue. It explains, "EPA interprets these provisions to preclude 
EPA from relying solely on the experience of facilities that received EPActOS assistance, but not 
to preclude EPA from relying on the experience of such facilities in conjunction with other 
information." The EPA based its proposed determination on a number of projects and other 
information including projects that did not receive any assistance under EPActO5. In addition, the 
agency extended the public comment period for January 2014 proposal by 60 days to allow 
adequate time for the public to review and comment on the contents of the NODA and TSD. 

For more information: http://www2.epa.gov/carboii-pollution-standards/201  3-proposedcarbon-po!Iution-
standard-new-power-plants 



OGC uses a tracking system primarily to assist with workload management, to help ensure that all 
deadlines are met. In addition to this close tracking of substantive work, judicial deadlines, and 
client satisfaction, the time and attendance of OGC employees are subject to all agency 
accountability measures for time and attendance. Updated agencywide internal controls were 
implemented on September 21, 2014 to ensure compliance with time and attendance policies and 
regulations. The EPA made system adjustments to ensure accurate time and attendance recording, 
including elimination of default pay and mass approvals. The EPA established requirements for 
supervisors to monitor time and attendance reports, and clarified the time and attendance approvals 
of senior executives through an executive approval framework. 

Question 3: Please describe the process and resources the Agency (both Headquarters and 
Regional Offices) currently uses to track litigation to which it is a party, as well as deadlines for 
regulatory or other EPA action that have been established in litigation settlements or court orders. 

• What efforts are planned in FY 2016 to improve this process and the public 
transparency of this tracking? 

• What public notice and opportunity for comment and public participation does the 
Agency give to the public when a deadline established in a settlement or court order is 
revised or extended? 

Answer: The process the agency uses to track litigation starts with assigning the litigation 
to an attorney. The attorney assigned along with counsel from the Department of Justice, is 
responsible for tracking the litigation, and any associated deadlines or court-ordered schedules. As 
major deadlines or events approach, these are brought to the attention of the General Counsel 
through weekly or bi-weekly meetings. Where the agency agrees in settlement to a deadline for 
agency action, that deadline becomes a commitment of the relevant program office. 

For both litigation and regulatory actions. there are a number of ways that agency provides 
information to the public. Below are examples of how information regarding litigation and 
regulatory actions are made available: 

• Each Notice of Intent (NOl) to sue the EPA under an environmental statute is posted 
here: http://epa.gov/ogc/noi.html . (In response to stakeholder requests, the EPA has 
also begun posting complaints next to the related NOI.) 

• When the EPA receives a petition for rulemaking, those are posted here: 
lttp://www2.ea.ov/ahoutepa/petitions-ru lemaki n. 

• The EPA publishes in the Federal Register any proposed settlement agreement under 
the Clean Air Act before finalizing. There is a 30-day open comment period on each of 
these proposed settlements. You can see an example here: 
hups://fedcraIrcister.gov/a/0 1 -21 342. 

• Regulatory agendas are available in a few different ways, as explained on the agency's 
website. Available here: littp://www2.epa.gov/laws-regulations/regiilatory-agendas-
and-regulatory-plans. 

• The	 searchable	 regulatory	 plan	 is	 available	 at: 
http://www.rcuiiifo.eov/pub!ic/do/eAgendaSirnpleScarch . (These entries include



deadlines such as those agreed to through settlement; for an example search RIN 2060-
AMO8). 

Question 5: For its FY2015 budget proposal, EPA requested to remove the 50 person 
ceiling for hiring under Title 42. A March 5, 2015, EPA Inspector General Report found that EPA's 
Office of Research and Development did not always demonstrate the need to use Title 42 to recruit 
or retain 19 positions reviewed. In four cases reviewed, the IG found that employees were 
converted to Title 42 to perform the same position, yet paid a total $47,264 more in salary for 
performing the same job. The EPA OIG recommended that EPA improve transparency and its 
justification for the use of Title 42 appointments or reappointments, which could result in potential 
monetary benefits of $3.5 million. EPA did not agree with the OIG's recommendation. The OIG 
responded that EPA's alternate approach does not address the need to justify the need to use Title 
42 authority or the need for more transparency in the decisions to use the Title 42 authority. 

• Why did EPA request to remove the 50 person ceiling under Title 42 for FY20 15 and 
not for FY20 16? 

• Why did EPA disagree with the OIG's recommendations? 
• How will the EPA address the need for greater transparency and justification for Title 

42 hiring? 
Answer: I) As a result of Congressional action in FY 2015, the Administration chose to 

not request any additional changes to its Title 42 authority in the FY 2016 Presidents Budget at 
this time. It should be noted that as recently as 2014, the National Academy of Sciences strongly 
supported EPA's use of the Title 42 authority. 

2) EPA's Office of Research and Development (ORD) and the Office of Inspector General (OIG) 
reached an agreement on the corrective actions to be taken and EPA has completed these actions. 
The OIG has officially closed this audit. The OIG report found that ORD has a rigorous, in-depth 
process for hiring high-quality scientists and science leaders under its Title 42 authority. The 
Report found no instances of impropriety or mismanagement by EPA of its Title 42 authority and 
acknowledged ORD had detailed implementation guidance in place. The OIG also noted that EPA 
has undergone other favorable evaluations, such as a 2012 Government Accountability Office 
audit of EPA's Title 42 authority. 

Further, the OIG report highlighted ORD's statements that Title 42 "allows the agency to maintain 
workforce flexibility and critical expertise in the face of emerging and rapidly changing scientific 
and technological approaches. The science leaders that ORD has recruited and retained using Title 
42 are world-renowned experts in their field and are leading cutting-edge research programs in 
ORD to address the environmental issues of the 21St Century." ORD agreed to address the one 
OIG procedural recommendation contained in the report, which focused solely on perceptions of 
transparency. 

3) To address the one OIG report recommendation, ORD revised its Title 42 Operations Manual 
to increase the transparency of ORJJ's justification to use Title 42 authority. The ORD Title 42 
Operations Manual has been updated to reflect ORD's periodic reporting and use of Title 42 
recruitment request memorandum. The OIG has now closed this audit.



Homeland Security 

Question 1: Administrator McCarthy, President Obama recently said that terrorism is less 
of a threat to the American people than climate change. Do you agree? 

Answer: Climate change and acts of terrorism are both issues of serious concern to the 
EPA. The EPA's homeland security budget helps the EPA to address important requirements that 
are intended to prepare the EPA to respond to and promote recovery from significant emergencies, 
including acts of terrorism and natural disasters. 

Question 2. Does the President's thinking explain why EPA's budget request has cut 
homeland security related funding in several important areas? 

For example, the budget would cut more than $1 million from the Science and Technology account 
for work to treat contamination from chemical and radiological incidents (Page 13 1). The budget 
would also cut more than $2.5 million from the Superfund account reducing EPA's ability to detect 
threats and test and decontaminate sites. 

• Why is EPA cutting back its capability to detect and respond to biological or 
radiological attacks? 

Answer: The EPA is maintaining its capability to detect and respond to biological or 
radiological attacks. Over the past years, the EPA has built, developed, and now maintains agency 
Homeland Security assets that provide critical technical expertise and support during nationally 
significant incidents including those which can involve chemical, biological, radiological, and 
nuclear (CBRN) agents. EPA also continues to provide support in addressing the science and 
technology needs for response to and recovery from biological and radiological incidents. 

The reductions to the Solid Waste & Emergency Response program will not impact the agency's 
ability to respond to incidents. The reductions may affect field equipment maintenance and 
upgrades, such as planned upgrades to the Portable High-Throughput Integrated Laboratory 
Identification System (PHILIS) units. Additionally, there may be reduced agency participation in 
large-scale exercises that support internal and external coordination on federal roles and 
responsibilities. The EPA will continue its coordination and integration efforts and its increased 
leverage of resources with our federal partners to enable the EPA to meet its baseline requirements 
on Homeland Security Presidential Directives and Homeland Security mandates by following an 
all-hazards approach with emphasis on the most pressing capability gaps. 

The FY 2016 EPA's President's Budget request of $21.1 million for the Homeland Security 
Research Program (HSRP) will allow the agency to continue to conduct research that supports the 
agency in characterization of biological and radiological contamination and decontamination of 
indoor and outdoor areas as well as the management of the resulting waste during response to these 
incidents.



In addition, the President's FY 2016 Budget requests increased funding for some of the needed 
operability upgrades to our radiation air monitoring system, RadNet. 

Question 3: The budget for emergency preparedness is essentially stagnant (only a slight 
$200,000 increase due to higher fixed cost for rent and staff salaries). 

• What does this mean in practice - fewer air monitoring flights, slower response times, 
increased risks to human health and the environment from a terrorist event? 

Answer: The EPA will continue its role in protecting human health and the environment 
from risks posed by a potential terrorist event, and the FY 206 President's budget proposal would 
not impact the agency's ability to respond to a terrorist event. The proposed budget for the 
Superfund Emergency Preparedness program adjusts resources for the National Response Team 
(NRT). The EPA will continue to maintain its significant role in the NRT, but will reduce 
contractor support for NRT committees and subcommittees. 

Question 4: Recent scandals suggest that EPA has a "culture of complacency" among some 
supervisors and managers when it comes to time and attendance problems, computer usage, and 
property management. 

• Given these concerns - and ongoing work by the Office of Inspector General - I am 
troubled to see the low priority that EPA places on screening job applicants and making 
sure its employees have been vetted and are suitable for their positions of trust. 

• For example, the homeland security budget for conducting background checks for 
employees and contractors would be cut by $340,000 - even though the John Beale 
episode has highlighted the need for improved background checks. Do you think this 
is the time for EPA to be cutting back on its process for doing background checks? 

Answer: The EPA continues to perform background investigations in accordance with the 
Office of Personnel and Management (OPM) guidelines. There are no planned resource cuts to 
background investigations for FY 2016. The reduction cited in the question reflects savings 
associated with other work in the Homeland Security: Protection of EPA Personnel and 
Infrastructure program. More specifically, the reduction reflects savings associated with 
transitioning the EPA Personnel Access and Security System (EPASS) from development into a 
state of operation and maintenance. EPASS manages the enrollment, printing, issuance, and 
lifecycle of Personal Identity Verification (PIV) credentials as required by Homeland Security 
Presidential Directive 12 (HSPD-12). 

Question 5: The IG has also raised concerns about the Office of Homeland Security and 
its interference with the IG's law enforcement work. 

• How will this be resolved so it does not become a distraction to the Agency and 
impede EPA's homeland security mission?



Answer: Over the past few months, the Office of Homeland Security (OHS) has worked 
collaboratively with the Office of Inspector General (OIG) to ensure that EPA's homeland security 
mission is strengthened through timely information sharing and threat management. OHS also has 
established a process for providing the OlG with access to any external law enforcement entity 
that requests assistance from OHS for EPA related counterintelligence or counterterrorism 
investigative activities. This process ensures that there continues to be no impediment to the OIG's 
ability to pursue any law enforcement actions or activities that fall within theirjurisdiction. 

Question 1: The Government Accountability Office issued a report last year on problems 
with how EPA analyzes its regulations for economic impact, less burdensome alternatives, and 
uncertainties. GAO found that EPA's regulatory impact analysis (RlAs) do not clearly identify the 
costs of EPA's rules and the data EPA used in its analyses were often out of date and irrelevant. 

For example. GAO found that for several high-profile clean air and water rules, EPA relied on 
employment data that was between 20 and 30 years old and from only four industrial sectors. The 
GAO report states, "Without additional information and improvements in its approach for 
estimating employment effects, EPA's RIAs may be limited in their usefulness for helping decision 
makers and the public understand the potential effects of the agency's regulations on employment." 

That's a big problem - that EPA is making these incredibly significant regulatory decisions - and 
the American public, Congress, and even EPA itself do not know what the economic impacts or 
potential job losses will be. 

• Is EPA continuing to rely on the outdated and limited employment data when analyzing 
the potential job impacts of its rules? If not, what is EPA relying on? 

• How much of EPA's budget request will be going toward improving and updating the 
employment data that EPA uses in its economic analysis documents? 

Answer: The EPA no longer uses the data and study critically reviewed by GAO. Given 
the dearth of studies and models, the EPA does not use the same approach for employment analysis 
for every rule. As with other analyses in our RIAs, each employment analysis is tailored to the 
specifics of that regulation and reflects the degree to which reliable tools and data are available to 
quantify impacts. When conducting such analysis the EPA uses the best tools and data available 
for the relevant rulemaking. Often times, EPA conducts original "bottom up" studies that examine 
the employment used in specific industries and in the manufacturing and operation of pollution 
abatement equipment. In some cases, the EPA focuses on a qualitative discussion of the 
employment impacts both positive and negative and in other cases, it quantifies selected 
employment impacts. As the GAO acknowledges, the agency strives in all instances to 
transparently describe the strengths and weaknesses of the approach chosen by the agency. The 
EPA believes that these analyses, whether qualitative or quantitative, provide decision-makers and 
the public with valuable information on the employment impacts of its rules and has worked hard 
to refine these analyses over time.



GAO's discussion of employment impact analysis focuses on one particular study that the EPA 
used to quantify employment effects in two of the seven rules reviewed by the GAO. It is important 
to recognize that this published study represented the best available peer-reviewed research at the 
time these RIA's were conducted and that GAO reported that the EPA's treatment transparently 
recognized the limitations of the study where it was applied. The EPA recognizes that there are 
limited tools provided in the peer-reviewed economics literature to quantify the small shifts in 
employment that might be attributable to environmental regulation and is continually working to 
improve our approaches. 

It is difficult to assess how much of the budget request the EPA will be using to improve and 
update the employment data in our economic analysis documents. Partly this is because economists 
throughout the agency conduct employment analyses and use the best data available for their 
particular rules. In addition, analysis of employment impacts is one part of a broader analytic effort 
conducted for agency rules, so it is hard to isolate the costs of one aspect of the regulatory analyses. 

The EPA is exploring alternative approaches in the relevant theoretical and empirical economics 
literature to apply new modeling approaches to quantify employment impacts. In October 2012, 
the agency convened a scientific workshop with academic economists to examine the theory and 
methods for understanding employment effects of environmental regulation. The EPA is in the 
process of updating its Guidelines for Preparing Economic Analyses to include revised guidance 
on assessing employment impacts from regulation. Finally, the EPA has announced the formation 
of a new Science Advisory Board panel to advise the agency on how best to model the economic 
impacts of environmental regulation, including approaches to capture employment effects. This 
panel plans to convene this summer. Commenters also are invited to provide information and data 
relevant to employment analysis during the notice and comment periods on rulemakings. 

Question 2: The GAO report also found that EPA had cut corners in its economic analysis 
due to the short time frames it had for issuing rules pursuant to court-ordered deadlines and 
litigation settlements. 

• What criteria does EPA use when agreeing to a rulemaking deadline in a litigation 
settlement? 

• How does EPA's obligation to conduct a robust analysis of a rule's economic impact 
factor into these court-ordered deadlines, or does it get short shrift in the discussions? 

• Is part of the problem that laws like the Clean Air Act have unreasonable deadlines? 
• Would you support attempts to give EPA additional time under the law to issue rules 

or update standards every 5 or 8 years as currently may be the case? 

Answer: Generally, EPA and the Department of Justice (DOJ) seek to settle cases brought 
against EPA if we believe the litigation risk is high and there is a resolution consistent with EPA 
authorities and in the public interest. The factors considered in determining whether to settle a 
particular matter include: the legal risks presented by the case, including both the probability and 
possible consequences of an adverse decision; and the comparative public policy implications of 
litigation versus settlement, including the resources required to litigate versus to take those actions



called for by a settlement. These factors are applied in an evenhanded manner, without regard to 
the identity or type of the plaintiff or petitioner in the case. 

The environmental statutes as enacted by Congress provide a myriad of regulatory actions that the 
EPA must take by certain deadlines. These requirements are commonly referred to as "mandatory 
duties" and the cases brought against the EPA alleging the Agency has failed to fulfill such duties 
are commonly referred to as "mandatory duty suits." Where the "mandatory duty" allegations are 
strongly grounded in statutory text, the EPA's litigating position is generally weaker, which 
impacts how the agency evaluates its settlement options. 

While the decision to seek settlement is generally made jointly, DOJ typically takes the lead for 
the United States government in the development of a settlement strategy and in negotiating the 
settlement terms, and for EPA settlements, DOJ's Environment and Natural Resources Division 
must approve the decision to enter into a settlement agreement or consent decree. 

In taking any action, the EPA is guided by applicable legal standards and requirements, as well as 
the relevant science and analysis. In mandatory duty lawsuits, seeking settlement allows the agency 
to negotiate for more time than it would expect to receive through litigation. Litigating these cases 
can be expensive litigation and result in a court-ordered schedule requiring agency action on an 
unfeasible tirneline. By negotiating for an achievable deadline, the agency is able to invest more 
time in the analysis and decision-making process. 

The majority of environmental lawsuits against the EPA are brought under the Clean Air Act. The 
Clean Air Act does have many mandatory duties with associated deadlines, which are the source 
of many of the cases we settle. However, before settling these cases, the proposed settlement 
agreement containing any deadlines goes out for public comment. Under Clean Air Act section 
113(g), before finalizing a settlement agreement under the Clean Air Act or asking a court to enter 
a Clean Air Act consent decree, the EPA publishes in the Federal Register a notice seeking public 
comment on the proposed agreement and then considers any comments received. 

The EPA has many duties and authorities under the various environmental statutes it administers. 
The agency works to protect human health and the environment by focusing on critical priorities 
while also endeavoring to meet recurring statutory obligations. 

Question: Administrator McCarthy, EPA's budget justification says EPA is continuing to 
recalculate its facility and rent needs. It says that EPA plans to spend $1 million from the Science 
and Technology account to study further consolidation (Page 140) and that EPA intends to save 
$9.5 million from the EPM account from these efforts (Page 427). 

• What plans if any does EPA have to close or relocate program, regional or lab offices 
or spaces across the country in FY 2016? When will affected offices be informed of 
their closure? Will the affected employees be given the opportunity to relocate or 
transfer to another duty station?



• How much has EPA spent in FY 2014 and 2015 to relocate employees? How much 
does it expect to spend on relocation expenses in FY 2016? 

Answer: In EPA's FY 2016 budget request, the agency requested $10 million to 
consolidate the Willarnette Research Station and the Region 8 laboratory. Employees at the 
Willamette Research Station and the Region 8 laboratory have been informed of the agency's FY 
2016 request to consolidate their space. Neither consolidation requires employee relocation. The 
work being conducted at the Willarnette Research Station will be moved to the Western Ecology 
Division's main facility in Corvallis. Employees from the Region 8 laboratory in Golden, CO will 
be moved to EPA's National Enforcement Investigations Center laboratory in nearby Lakewood, 
CO. In FY 2014 and FY 2015 consolidation activities were limited to office moves within local 
commuting areas and employee relocation was not required. In FY 2014, EPA spent $5.4 million 
to move the offices of approximately 500 employees from 13 1 0 L Street to the agency's Federal 
Triangle Campus in Washington, DC. In FY 2015, the agency spent $196.4 thousand in employee 
relocation expenses associated with facility consolidation. The agency does not anticipate using 
additional resources for the remainder of FY 2015 to move employees into new facilities. 

Superfund/Hazardous Waste 

Question 1: The FY 2016 budget shifts EPA's emphasis from well-established programs 
approved by Congress to ones that advance the President's Climate Action Plan. 

• For example, the budget would cut almost $1 million and 5 FTEs from its RCRA 
corrective action program, which will reduce "EPA's technical support to state partners 
and may reduce the pace of cleanups including site-wide 'RCRA remedy construction' 
determinations." How will this reduction impact EPA's implementation of 
recommendations in the Government Accountability Office's 2011 report concerning 
RCRA corrective actions? 

• How will EPA prioritize its work and support to states in response to the proposed 
reductions in funding? 

• Will any sites or states that would have received support in order for EPA to meet its 
corrective action goals in the FY 2014-2018 Strategic Plan, no longer receive support 
due to the proposed reductions in funding? 

• In another example, the FY20! 6 budget request would cut funding for the RCRA waste 
management program by $1.3 million and more than 9 FTEs, which according to EPA's 
budget justification "may delay activities such as conducting additional analysis to 
support non-hazardous secondary materials categorical rulemakings and responding to 
regulatory backlog petitions." Please identify how many "regulatory backlog petitions" 
EPA had at the start of FY 201 5 and the backlog time for each petition. 

• How will this proposed reduction impact EPA's implementation of the final Hazardous 
and Solid Waste Management System; Disposal of Coal Combustion Residuals from 
Electric Utilities rule, signed by EPA on December 19, 2014?



Question 2: Notably, the FY 2016 budget proposed a $2.3 million increase, including an 
additional 4.2 FTEs, for the Sustainable Materials Management program to implement key aspects 
of the President's Climate Action Plan. 

• The budget justification states EPA will explore the application of Sustainable 
Materials Management "approach to other high priority areas." What are these areas? 

• The budget justification also states that EPA plans to hire 5 FTEs to serve as 
"Community Resource Coordinators for climate adaptation, sustainability, and 
communities work" who will "work as a cross-agency, multi-media team to facilitate 
access to EPA's programs and resources." Please explain whether these would be 
permanent or term-limited positions, the professional qualifications for these positions, 
and from what Headquarters or regional office such positions would be based. 

• The budget request proposes the creation of a $1.3 million grant program "to support 
the EPA's investment in climate mitigation through waste program activities to reduce 
greenhouse gas emissions." Please describe the statutory authority for this program, the 
anticipated number of grants that would be funded in FY 2016, and a summary of the 
criteria EPA would use for grant awards. 

Question 3: Concerns remain about the slow pace of Superfund cleanups. In FY 2014, 
EPA achieved construction completions at only 8 Superfund sites. an all-time low, with an enacted 
budget for Superfund cleanups at $555 million. In FY 2016. EPA is proposing to achieve 
construction completions at 13 sites with a budget request of $539 million. How many additional 
Superfund sites would EPA be able to clean up if the $214 million that the President has requested 
for greenhouse gas rules were put toward the Superfund program instead? 

Answers: As GAO recommended, the EPA is assessing the remaining corrective action 
workload, evaluating the resource needs to meet these goals, and considering revising the goals. 
This reduction in corrective action resources will not delay the continued assessment of remaining 
workload and predictions for future progress. The reduction may, in the short-term, have an impact 
on EPA's ability to meet our site-wide remedy construction FY 2016 and FY 2017 targets. 

• The EPA will continue to work closely with states to prioritize technical assistance and 
work sharing for facilities or work areas where there is the greatest need, and will 
continue to share program efficiencies to facilitate cleanup at corrective action facilities 
and polychorinated biphenyls (PCB) sites. 

• The FY 2016 President's Budget requested funding equal to the FY 2015 enacted level 
for the Hazardous Waste Financial Assistance program which provides resources to 
our state partners to fulfill their RCRA obligations which includes corrective action 
activities. The proposed reductions to the RCRA Corrective Action program will not 
eliminate support to any specific state or facility, but will be distributed nationwide. 
The funding level allows for continued, although not fully maximized, progress on 
cleanups. 

• Since 1998, the EPA has received 15 RCRA formal rulemaking petitions and EPA has 
responded completely to three of these (Coal Combustion Residuals. Saccharin, and 
Gasification). At the start of FY 2015, the EPA has 12 "regulatory backlog petitions." 
Of these 12 petitions, three are actively being addressed (two for Non-Hazardous



Secondary Materials and one for Corrosivity); the others are under review. In addition, 
EPA receives approximately 30 - 40 "informal" requests for regulatory interpretations 
or assistance with specific emerging waste management situations over the course of a 
given year. These requests come from the regulated community, from states, citizens, 
and from foreign governments. Often these are complex, requiring the agency to obtain 
additional information about specific situations or industrial processes before being 
able to respond. 
The proposed reduction will not impact implementation of the final Coal Combustion 
Residuals Rule. 

Within and outside of the federal government, the EPA has been working to reduce food loss and 
food waste through Sustainable Materials Management (SMM) approaches such as smarter 
purchasing and food donation. In addition, the residential and commercial building sector stands 
as an area where SMM principles can make a substantial impact with smart design choices, safer 
materials choices, and reuse and recycling of materials. Over the next several decades, billions of 
tons of concrete, steel, and wallboard will be required to construct, maintain, and operate our 
nation's buildings, roads and other infrastructure, resulting in substantial environmental impacts, 
including energy and petroleum consumption, use of non-renewable mineral resources, 
greenhouse gas emissions, expenditure of fresh water, and land and habitat use. 

• The Community Resource Coordinator positions are intended to be permanent 
employees in the Regions. Each Region will receive 0.5 full-time equivalent employee 
dedicated to working as cross-agency, multi-media team members. The precise 
professional qualifications for the positions have not been finalized at this time. 
However, coordinators will be expected to have knowledge of and a firm grasp on 
sustainability concepts such as SMM. green infrastructure, smart growth, and 
brownfields. Further qualifications will include demonstrated experience regarding 
community support entities and mechanisms (i.e., the EPA's programs and other 
programs across the federal spectrum that impact environmental outcomes). 

• The statutory authority for the proposed $1.3 million grant program is the Solid Waste 
Disposal Act §800 1 - Research. Demonstrations, Training, and Other Activities. The 
EPA estimates that approximately 8-13 grants would be funded in FY 2016. These 
funds will focus on: increasing the recycling rates for containers and packaging; 
enhancing and expanding results-driven programs; working with the public and/or 
private sector to provide funding to assist states and local governments and non-
governmental organizations (NGOs) focused on infrastructure development and 
providing technical assistance to recycling programs. Support in this program area will 
help to create new businesses and jobs in a sector that employs 1.1 million people at 
approximately 56,000 establishments, generating an annual payroll of nearly $37 
billion, and more than $236 billion in annual revenues. Criteria for the grant awards 
would potentially include support of agency recycling goals, community/stakeholder 
needs, feasibility of project success, project benefits (e.g., policies, tools, job creation, 
economic and social benefits, among others), and the ability to leverage existing 
initiatives and partners. The EPA also will work with additional stakeholders to ensure 
consistent recycling guidance. identify gaps and recycling barriers, and transfer best



practices. The reporting period for grants is anticipated to extend beyond one year, in 
order to measure changing recycling rates. 

The Superfund Remedial program has made substantial progress in completing 
response work, as measured by the site-wide 'construction completion" measure, 
though this is only one of a suite of measures used to gauge Superfund outcomes. As 
of the end of FY 2014, EPA had achieved construction completions at over 68 percent 
of the 1 .706 Superfund sites on the National Priority List (NPL). 

As part of the FY 2016 budget request. the President has requested an increase in the Superfund 
Remedial program budget of more than $38 million and an increase in the Superfund Removal 
budget of more than $9 million. The EPA anticipates the increase in Remedial funding will enable 
the agency to start remedial action at up to 10 additional EPA funded site projects. It is difficult to 
assess how many Superfund sites could be completed with as much as $214 million in additional 
funding. Partly, this is because each site is different with unique site characteristics, so that site-
by-site, cleanup costs would be expected to be very different. Some sites cost in the tens to 
hundreds of millions of dollars to complete. In addition, to move a site to completion. site 
investigation and studies, and remedy selection and design must be completed before starting and 
completing cleanup construction. 

Question 1: Administrator McCarthy, in January of this year you stated that EPA believes 
current low oil prices are a short-term situation and will not affect how your Agency crafts new 
regulations.

• Do you still stand by that statement? 
• Can you please explain to me why 3 weeks later EPA told the State Department that it 

should revisit its analysis of the Keystone XL pipeline with a new assumption that the 
current low oil prices are permanent? 

• As a general rule, you ignore short-term oil prices when evaluating costs and benefits. 
But, politics appear to determine when you make an exception to that rule. How can 
you reconcile this inconsistency? 

Answer: The statement regarding current oil prices was a comment on consumer 
automobile buying habits, and was not intended to represent the agency's regulatory development 
process. Administrator McCarthy also noted that she did not expect that oil prices would continue 
to have "extreme fluctuation[sI." 

The EPA's comment letter to the Department of State did not suggest an assumption that current 
low oil prices would be permanent. Instead, the EPA noted that given the importance of oil prices 
to the Department of State's market analysis and conclusions, and the recent large declines in oil 
prices and the uncertainty of oil price projections, we recommend that the additional low price



scenario included in the Final EIS be given additional weight in considering potential 
environmental impacts of the project. 

The EPA considers all relevant information when evaluating costs and benefits of its proposed 
regulations. With regard to our comments to the Department of State concerning the Keystone XL 
pipeline, the Department of State's Final Supplemental EIS identified the price of oil as a key and 
critical determinant of the effect of the pipeline on Canadian oil sand development and thus the 
environmental impacts of the project. The EPA's comments only recommended that they more 
fully consider the low oil price scenario when evaluating the environmental impacts of the project. 

Question 1: Administrator McCarthy, the Administration has acknowledged the great 
benefits that we are now enjoying as a result of the natural-gas renaissance in the US. In fact, the 
US is now the world's largest gas producer. As this was occurring, our nation's producers have 
been making great strides in reducing methane emissions thanks to investments in technology 
allowing us to produce more natural gas in a cleaner way. In fact, today, while natural gas 
production has increased 37% since 1990, methane from production has gone down by 25%. I am 
concerned as such by your January announcement regarding methane regulation. 

• Why are you targeting such a steep 45% reduction in emissions from an industry that 
has already reduced its emissions significantly while increasing production? Moreover, 
the production sector represents only 0.4- 1.4 percent of U.S. GIITG emissions. 

Question 2: In the Administration's January 14th release to reduce methane emissions from 
this industry, an assumption was given projecting that industry's methane emissions will be 
increasing by 25% - not decreasing as already shown. 

• Can you explain this assumption and provide the specific data from which you've based 
these projections? 

Question 3: Administrator McCarthy, I'm trying to understand EPA's rationale for 
pursuing another round of Clean Air Act regulations on natural gas production. This time the 
agency is directly targeting methane. I think it's important to note the industry's progress in 
reducing methane. Natural gas producers have reduced methane emissions by 25 percent since 
1990. even as production has grown 37 percent. 

A recent report by researchers at the University of Texas and the Environmental Defense Fund 
(EDF) found that methane emissions from the upstream portion of the supply chain are only 0.38 
percent of production. That's about 10 percent lower than what the same research team found in a 
study released in September 2013. Studies by the National Renewable Energy Laboratory. U.N. 
IPCC, Massachusetts Institute of Technology, and many others reached similar conclusion: that 
methane emissions from natural gas production are declining, and quite low compared to other 
sources.



Moreover, we cant forget that methane is the main component of natural gas. Producers have every 
incentive to capture it and prevent leaks. The evidence 1 just cited shows this is exactly what they 
are doing. 

The industry is only now implementing new source performance and MACT standards finalized 
in 2012, which target VOCs and sulfur dioxide, but also will help reduce methane. So 
Administrator, my question is: Why is EPA pursuing another round of mandates on the industry? 
What is the rationale for moving down this path? 

Question 4: Administrator. EPA indicated it will develop new source performance 
standards for new and modified natural gas wells this summer. This action will be taken pursuant 
to Section 111(b) of the Clean Air Act, which covers new and modified sources. Some legal 
commentators believe that this action will provide the basis for regulations of existing wells under 
Section 111(d). What is EPA's legal view on this point? Once you finalize regulations under 
111(b), are regulations for existing wells inevitable under 111(d)? Is EPA planning or thinking 
about regulation existing wells under 111(d)? 

Answer: Methane, the key constituent of natural gas, is a potent greenhouse gas with a 
global warming potential more than 25 times greater than that of carbon dioxide. Nearly 30 percent 
of methane emissions in the U.S. in 2012 came from oil production and the production, processing, 
transmission and distribution of natural gas. While methane emissions from the oil and gas industry 
have declined by more than 10 percent since 1990, they are projected to increase significantly over 
the next decade if additional steps are not taken to reduce emissions from this rapidly growing 
industry. EPA's strategy, which will use both voluntary and regulatory approaches, will help avoid 
this anticipated increase in methane emissions from new sources. 

The January 14, 2015 announcement marked the beginning of the agency's process to develop 
proposed standards for methane and VOC emissions for new and modified sources in the oil and 
gas sector. As is the case with all of our regulatory actions, EPA will develop a robust regulatory 
impact analysis that will include, among other issues. a rigorous analysis of projected future 
emissions from this sector that would be avoided by the implementation of the proposed standards. 
To ensure the agency's projections are based on the very best data available, EPA's analysis will 
take into account additional information from industry, states, and other stakeholders and will 
follow the time-tested methodologies used in all of our regulatory impact analyses. The agency's 
analysis will be issued along with a proposal this summer and vll be available for public review 
and comment. 

Methane emissions accounted for nearly 10 percent of U.S. greenhouse gas emissions in 2012, of 
which nearly 30 percent came from the production transmission and distribution of oil and natural 
gas. Emissions from the oil and gas sector are down 16 percent since 1990 and current data show 
significant reductions from certain parts of the sector, notably well completions. Nevertheless, 
emissions from the oil and gas sector are projected to rise more than 25 percent by 2025 without 
additional steps to lower them. For these reasons, a strategy for cutting methane emissions from 
the oil and gas sector is an important component of efforts to address climate change.



The steps announced are also a sound economic and public health strategy because reducing 
methane emissions means capturing valuable fuel that is otherwise wasted and reducing other 
harmful pollutants - a win for public health and the economy. Achieving the Administration's goal 
would save up to 180 billion cubic feet of natural gas in 2025, enough to heat more than 2 million 
homes for a year and continue to support businesses that manufacture and sell cost-effective 
technologies to identify, quantify, and reduce methane emissions. 

On January 14, 2015, the EPA announced plans to set standards under 111(b) to address methane 
and VOC emissions from new and modified sources, develop new guidelines to assist states in 
reducing ozone-forming pollutants from existing oil and gas systems in areas that do not meet the 
ozone health standard and in states in the Ozone Transport Region, and work collaboratively with 
key stakeholders to make progress on voluntary efforts to reduce emissions from existing sources. 

Environmental Education 

Question: For its FY20 15 budget proposal, EPA requested zero funds for its environmental 
education program; yet its FY20 16 budget proposal requests funds albeit an increase in funds from 
$8.7 million enacted in FY2015 to $ 10.969 million. 

• Why did EPA, after requesting zero funds for the program over the last couple years, 
request funds and an increase in funding for the program? 

• EPA has recently identified climate change as a priority for environmental education 
grants under this program. These grants are used to educate elementary and secondary 
school students, train teachers, purchase textbooks, and develop curricula based on 
environmental issues EPA identifies as a priority. What performance measures are in 
place to ensure such curricula is based on the best available science? 

Answer: The recent establishment of the Office of Public Engagement and Environmental 
Education (OPEEE) with a career deputy to lead OEE is designed to provide leadership. 
management stability, and forward-thinking strategy to establish and implement a consistent vision 
for environmental education (EE) across the agency. Ensuring a centralized approach to EE and 
partnering the public engagement and EE functions within OA is intended to help EPA: 

• place greater emphasis on EE as a tool for advancing priorities by providing leadership, 
technical expertise and coordination of agency efforts; 

• enable EE to be more effectively and consistently used by the EPA's programs; and 
• broaden the reach and scope of EE (through greater public engagement). 

Reinstating the EE program project in FY 2016 is a visible commitment to enhancing the 
agency's leadership role in educating and informing the public and encouraging environmentally 
beneficial attitudes and actions. A centralized EE program will allow the EPA to: 

• improve internal EE capacity within program offices through greater provision of OEE 
expertise;



• support the National Environmental Education Foundation (NEEF) and other 
stakeholders to leverage their resources for greater stakeholder reach; and 

• avoid significant administrative complexities associated with awarding grants under 
multiple authorities (under a decentralized approach) and ensure grants monitoring and 
compliance 

This program has requested in FY 2016 an increase to help meet the required staffing levels and 
corresponding funding requirements under the National Environmental Education Act. The 
request also reflects increased support for administration of EE grants; advancement of the 
frameworks and tools used for measuring EE impacts; development of a process to identify and 
address gaps and redundancies in EE materials and programming within the agency; leveraging of 
EE efforts across the federal government; and development of the longer-term strategic direction 
for the program. 

In order to be eligible for a grant under the EPA's Environmental Education (EE) Grant program, 
proposals must address at least one of the EPA's environmental themes and at least one EPA 
educational priority. The EE Grant Program does not assign order of importance or preference to 
those themes. According to the National Environmental Education Act (NEEA), grant funds can 
be used to support development and dissemination of curricula, educational materials, and training 
programs for teachers, plus the education of elementary and secondary students and other 
interested groups, including senior Americans in both formal and non-formal educational settings. 

The annual grants are awarded through a competitive process, and applicable federal guidelines 
and policies are followed for grant solicitations, proposal evaluation, and grant awards. The 
solicitations for EE grants includes a requirement that grantees collect and report applicable data 
as a condition to accepting a grant. Grantees are also required to submit a logic model with their 
initial proposal to identify short-, medium- and long-term educational and environmental outputs 
and outcomes of the project(s). As a further condition of eligibility, grantees must describe how 
they will evaluate the success in achieving the proposed project results and must submit a 
completed evaluation on the project's performance at the end of the project. In the application as 
well as in their progress reports, they must demonstrate the educational component of their 
program, including the best available science upon which it is based. By law, post-award baseline 
monitoring must be conducted on every EE grant, and at least every 6 months all grantees are 
required to report on the progress, accomplishments, and funding associated with the project. 

Uranium and Thorium Mill Tailings - Rulemaking 

Question 1: In January, the U.S. Environmental Protection Agency proposed "Health and 
Environmental Standards for Uranium and Thorium Mill Tailings (80 Fed. Reg. 4156). The agency 
maintains the rulemaking is necessary to reduce the risk of undetected excursions of pollutants 
from in situ uranium recovery operations into adjacent aquifers. 

• Does the agency have any evidence that these operations have adversely impacted an 
adjacent aquifer? If so, please provide such data.



• Please explain why no such data is included in the rulemaking docket. 
• If EPA has no such data, please explain the basis for proceeding with this rulemaking. 

Answer: The EPA, as well as the general public, have access to NRC data on ISR facilities. 
More information concerning in-situ recovery (TSR) welifield baseline and restoration ground 
water quality data collected from the NRC licensed ISR sites for regulatory purposes can be found 
at littp://www.iirc. gov/info-finder/rnatcrials/uraiiiuni/ . Generally the data is current through 2013 
and shows both excursions and in at least one case, stability monitoring for as long as 1 0 years. 

The current requirements at 40 CFR Part 192 address conventional uranium facilities but do not 
specifically address TSR operations. ISR operations are now the most common method for 
extracting uranium. In order to understand some of the reasons the EPA proposed the rule, it is 
helpful to understand the history related to ISR licensing and regulation. In 2006, after years of 
implementing the general requirements in 40 CFR Part 192 at TSR facilities, NRC said that the 
manner of regulation [of TSR facilities] is both complex and unmanageable" and has led to an 

"inconsistent and ineffective regulatory program [for these types of facilities]." In 2007, NRC 
began developing new rules to address the issues at TSR facilities but stopped because the Atomic 
Energy Act (AEA), as amended by the Uranium Mill Tailings Radiation Control Act (UMTRCA), 
requires that the EPA promulgate generally applicable standards, which are then implemented and 
enforced by NRC. 

In past and present efforts to implement the general requirements in 40 CFR Part 192 at ISR 
facilities, requirements vary from site to site rather than following a consistent, national approach 
for all ISR facilities. The proposal presents health or environmental standards tailored specifically 
to address the technologies and challenges associated with the most widely-used method of 
uranium recovery. 

The proposed standards will regulate byproduct materials produced by uranium TSR, with a 
primary focus on groundwater protection, restoration and stability. The proposed rule will reduce 
the risk of undetected excursions of pollutants into adjacent aquifers. This in turn will reduce the 
human health risks that could result from exposures to radionuclides in well water used for 
drinking or agriculture in areas located down-gradient from an TSR In addition to avoiding human 
health impacts, the proposed rule has the potential to detect excursions sooner and thus enable a 
faster remedial response. Because plumes detected during long-term stability monitoring would 
be smaller, costs of remediation would be potentially much lower. The proposal would also lessen 
the likelihood of undocumented contamination of aquifers resulting in costly cleanup, potentially 
funded by the U.S. government rather than the responsible party (e.g. the TSR facility). Citizens 
located near these TSR operations have commented that they are concerned about these facilities 
and have requested that EPA finalize this proposal. The intent of the Part 192 proposal is to 
establish requirements that will ensure the ISR facility that disturbs the groundwater must restore 
that groundwater to predetermined levels and ensure that the restoration is stable before leaving 
the site and terminating its NRC license. 

Question 2: In the cost benefit analysis accompanying the rulemaking, the agency focuses 
almost exclusively on the increased costs that would be imposed by the proposed rule's new



monitoring requirements, which could require facilities to conduct more than 30 additional years 
of groundwater nionitoring. EPA fails to assess multiple other costs that would be associated with 
the rule, including the costs of maintaining licenses, permits, etc. for 30 years; claims maintenance 
fees owed to the Bureau of Land Management for facilities on public lands; costs to obtain and 
maintain surety for additional years; costs related to continuing leases with private surface holders; 
taxes; insurance; or the cost of maintaining equipment and facilities. Given the additional costs 
that would be imposed. it is likely that the ultimate cost would be several orders of magnitude 
higher than EPA calculated in their cost benefit analysis. 

• Please explain why EPA chose to ignore these costs in its analysis. 
• Does EPA plan to revise its cost benefit analysis to more comprehensively assess the 

costs of the rulemaking? If not, why not? 

Answer: License fees range from $35,400 to $40,000 per year, but drop to zero if only 
decommissioning is occurring. Financial assurance costs continue through decommissioning, but 
decline as more of the site is decommissioned. Throughout the life of an ISR operation, the costs 
associated with licensing and financial assurance would, in EPAs assessment, be unaffected by 
the proposed rule, until only one weilfield is still in operation or undergoing decommissioning. 
The longer duration of monitoring required would cause the firms to incur the costs associated 
with financial assurance for a longer period of time (potentially 30 years). However, as the number 
of weilfields in operation declines, and the amount of radioactive material onsite declines, the 
magnitude of the financial assurance required would decline proportionally. EPA thus believes 
that the additional costs associated with payment of license fees and financial assurance would be 
small relative to other incremental costs and thus we did not include them in our quantitative 
estimate of costs and impacts.



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, DC. 20460

OFFICE OF 
CIVIL RIGHTS 

The Honorable James Inhofe 
Chairman, Committee on Environment and Public Works 
United States Senate 
Washington, D.C. 20510 

Dear Mr. Chairman: 

I am pleased to send you the enclosed copy of the U.S. Environmental Protection Agency's (EPA) Fiscal 
Year 2014 annual report prepared in accordance with Section 203 of the Notification and Federal 
Employee Antidiscrimination and Retaliation Act of 2002 (No FEAR Act), Public Law 107-174. 

This report provides information regarding the number of cases arising under the respective areas of law 
cited in the No FEAR Act where discrimination was alleged; the amount of money required to be 
reimbursed by the EPA to the Judgment Fund in connection with such cases; the number of employees 
disciplined for discrimination, retaliation, harassment or any other infractions of any provision of law 
referred to under the Act; an analysis of trends and knowledge gained; and accomplishments. 

An identical letter has been sent to each entity designated to receive this report as listed in Section 203 
of the No FEAR Act. The U.S. Attorney General, the Chair of the U.S. Equal Employment Opportunity 
Commission, and the Director of the U.S. Office of Personnel Management will also be sent a copy of 
the report. 

If you have any questions, please contact me, or your staff may contact Thea J. Williams in the EPA's 
Office of Congressional and Intergovernmental Relations at williams.theaepa.gov  or (202) 564-2064. 

Velveta tIIlolihtly-Howell 
Director 

Internet Address (URL) . http //wwwepa gov 
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Robin ivioraii (CPA) 
Lily B. Smith (N>-1TSA) 
Gregoiy Powell(NHTSA) 
3ames Tamm (NHTSA) 
Jolui W. V,Thitefoot, Ph.D. (NHTSA.)





UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

WASHINGTON, D.C. 20460

OFFICE OF

AIR AND RADIATION 

The Honorable James M. Inhofe 
Chairman 
Environment and Public Works Committee 
United States Senate 
Washington, D.C. 20510 

Dear Mr. Chairman: 

Thank you for your letter of March 17, 2015, to U.S. Environmental Protection Agency Administrator 
Gina McCarthy, inquiring about the status of the EPA's consideration of a petition for reconsideration 
filed by VNG and Natural Gas Vehicles for America (NGVAmerica), regarding the compressed natural 
gas (CNG) vehicle provisions in the light-duty greenhouse gas (GHG) standards rulemaking for model 
years 2017-2025. The Administrator asked that I respond on her behalf 

VNG's petition is focused on a narrow issue regarding assumptions about how often consumers fuel 
with CNG compared to gasoline for dual-fuel vehicles. In the 2017 - 2025 rule, after undergoing public 
notice and considering public comments, the EPA established provisions to ensure that the emissions of 
dual-fuel CNG vehicles reflect the expected real-world usage of the two fuels. These provisions allow 
emissions of dual-fuel vehicles to assume a high level of CNG (e.g., 90 percent or higher) use for those 
vehicles achieving a CNG range that is double or more that of the gasoline range. We refer to this as the 
"utility-factor" based calculation, and the specific utility factor allowed for use in the vehicle emissions 
calculation varies based on the vehicle's CNG range. For example, a vehicle with a CNG range of 150 
miles (and gasoline range of 75 miles or less) would use a compliance assumption of roughly 92 percent 
CNG and 8 percent gasoline (in other words, the GHG emissions when using CNG are weighted at 92 
percent and the GHG emissions when using gasoline are weighted at 8 percent). Vehicles that have a 
CNG-to-gasoline range of less than two would use a 50 percent weighting of emissions for both CNG 
and gasoline. VNG's specific request in the petition is that the EPA eliminate the requirements that dual-
fuel vehicles must have a CNG range double or more than that of gasoline in order to be eligible for the 
utility-factor approach. 

The EPA is in the process of carefully reviewing the issues raised in the VNG petition. We have met 
with representatives of VNG several times and have had a constructive dialogue thus far, In these 
discussions, we have identified key data gaps that currently exist, including GHG emissions for dual-
fuel vehicles running on CNG compared to gasoline and the real-world fueling experience of dual-fuel 
vehicles on CNG relative to gasoline. On several occasions we have asked VNG for empirical data to 
support their supposition that consumers driving dual-fuel CNG vehicles use natural gas nearly 
exclusively even when vehicle range on CNG is less than that on gasoline. Such data would enable the 
EPA to make an informed decision on the petition based upon the best available data and information. 

Internet Address (U AL) • http://www.epagov 
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Again, thank you for your letter. If you have further questions, please contact me or your staff may 
contact Patricia Haman in the EPA's Office of Congressional and Intergovernmental Relations at 
haman.partriciaepa.gov or (202) 564-2806.

Janet G. McCabe 
Acting Assistant Administrator



United ^tatcs ^cnatc 
WASHINGTON, DC 20510 

May 22, 2015 

The Honorable Gina McCarthy 
Administrator 
Environmental Protection Agency 
1200 Pennsylvania Avenue, N.W. 
Washington, DC 20460 

Administrator McCarthy, 

We write to express concerns over a report that the Environmental Protection Agency (EPA 
or Agency) may have conducted an unprecedented lobbying and propaganda effort on behalf of 
the "Waters of the United States" rulemaking. 

As you know, many of the rules that are being pushed by your agency are controversial — 
including the rule to expand the scope of "Waters of the United States" under the Clean Water Act 
— and are expected to have devastating effects to the economies of many states, ours included. 
That's why a majority of states have demanded that the "Waters of the United States" rulemaking 
be retracted or substantially revised before being tinalized. More than 300 groups and associations 
from across the country—including the American Farm Bureau Federation, the National 
Association of Home Builders, and the National Mining Association—are also fighting it. 

However, in public testimony and in private meetings, EPA officials have consistently 
disregarded those concerns, and instead have sought to highlight the alleged public support for the 
rule. The Agency, along with many groups supporting the rule, have consistently said that it has 
received more than one million comments on the rule, and about 90 percent of those comments 
are supportive. 

In fact, you testified at the Senate Environment and Public Works Committee in March, 
"We have received over one million comments, and 87.1 percent of those comments we have 
counted so far — we are only missing 4,000 — are supportive of this rule." And then for emphasis, 
you repeated the claim. 

According to a May 19, 2015 New York Times article, the EPA embarked on 
unprecedented and questionable lobbying campaign to generate public comments in support of 
this rulemaking. EPA has used a variety of social media tools to promote the importance of the 
Agency's rulemaking efforts and to solicit these comments, including, but not limited to 
"Thunderclap" to create a"virtual flash mob," YouTube videos, and the "#CleanWaterRules" and 
"#DitchtheMyth" hashtags on Twitter. 

A deeper look at the "one million comment" claim shows a more complicated story. 
According to the U.S. Army Corps of Engineers, only 20,567 of those comments are considered 
"unique" and of those, only 10 percent were considered substantive.



In other words, the vast majority—more than 98 percent of the comments received— 
appeared to be mass mailings, the majority of which were likely generated by your agency's 
unprecedented lobbying efforts. 

All of the unique "substantive" comments were reviewed by the Corp of Engineers. It 
found that contrary to EPA's characterization, 39 percent of those comments are supportive of the 
rule, while 60 percent are opposed to it. 

It is troubling that the EPA—which should be an unbiased source of information—is using 
taxpayer dollars to use social media for lobbying and propaganda purposes to promote the 
importance of this rulemaking and the Agency itself to the American public and lawmakers, in 
possible violation of the Anti-Lobbying Act, 18 U.S.C. § 1913, and appropriations restrictions 
against lobbying and propaganda. Given these facts, please provide answers to the following 
questions and all requested documents no later than June 5, 2015: 

• Given the statements from the Army Corps of Engineers that 60 percent of substantive 
comments were opposed to the proposed "Waters of the United States" rule, please explain 
whether the statements made by EPA officials that approximately 87 percent of comments 
received support the rule meets the requirements of the Information Quality Act. 

• Prior to undertaking your agency's unprecedented PR campaign to fight for the Waters of 
the U.S. rule, did you seek a legal opinion regarding the legality of this campaign from 
anybody in your agency or from the Department of Justice or other federal officials? If so, 
please include a copy of any legal opinions received by EPA counsel, the Department of 
Justice, or other federal officials. 

• Who is the EPA official or officials responsible for approving content disseminated on 
Twitter, YouTube, Facebook, and other social media platforms. Please describe the internal 
legal and policy review processes EPA uses for approving such communications. 

• What are the EPA's policies concerning the use of social media to interact with the public 
and to promote agency activities and rulemakings in compliance with laws prohibiting 
lobbying and propaganda? Please provide copies of any such policies. 

• Approximately how many staff hours have been devoted towards public relations, 

lobbying, and propaganda efforts in support of the "Waters of the United States" rule? 

• What was the cost to the taxpayers for these efforts? In estimating staff hours and costs 
spent on efforts, please include costs spent on contractors, for the Thunderclap for the 
"Waters of the United States" rule, the "Ditch the Myth" and "Clean Water Rules" 
campaigns, the YouTube and Twitter videos and statements designed to undermine critics 
of and to elicit public support for the proposed rule, including posting videos produced by 
the Choose Clean Water Coalition urging EPA to adopt the clean water rule. 

• At a hearing on March 4, 2015, we asked you to provide the legal analysis that you used to 
formulate the "Waters of the United States" rulemaking. Please supply that analysis along 
with the answers to the above questions.



We look forward to your timely response. Please have your staff contact the Committee 
on Environment and Public Works at (202) 224-6176 with any questions. 

Sincerely, 

James M. Inhofe 
Chairman, Committee on 
Environment and Public Works 

Dan Sullivan 
Chairman, Subcommittee on Fisheries, 
Water, and Wildlife

/f//6 
M. Michael ounds 
Chairman, Subcommittee on 
Superfund, Waste Management, and 
Regulatory Oversight



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

Ihe I lonorable James M. lnliote 
(..liai rnian 
Committee on Environment and 

Public Works 
United States Senate 
\Vashi ngton. D.C. 20510 

E)ear N1 r. C hi ri nan: 

I'hank you or your Ma 22, 2() 15. letter regarding the U.S. Environmental Protection i\gencys usc of 
social media. I want to assure you that the EPA's use of social iiied a in no way violates the Anti-
Lobb y ing Act. Rallier, the EPA's use of social media in its outreach and engagement is not unique. and 
is well erouiided in lèderal law and executive branch directives. It is also appropriatel y supported and 
hounded b' internal EPA ni.iidaiice and policies. 

I he F-Government Act of 2002 recognized the importance of promoting the "use of the Internet and 
other information technologies to provide increased opportunities for citizen participation in 
(Iovernnieiit."' Section 206 of that law, emitted "REGULATORY AGENC1ES.' lays out two purposes: 
tO "(1) iniprove performance in the development and issuance of agency regulations by using 
information technolog y to increase access. accountability, and transparency: and (2) enhance public 
participation in Government b y electronic means, consistent with requirements under... the 
Adnitnistrauve Procedures Act."2 

President Obainas niemo on 'l'ransparency and Open Govcrniiicnt encourages federal agencies to use 
new technologies to communicate with and engage with the public. 3 'Ihe Office of Management and 
Budget Directive that followed amplified the importance of reaching out to the public, and tasked 
federal agencies to "promote inlornied participation by the public." and "proactively use modern 
technology to disseminate useful iilormaiion.1 

Pub. L. No. 347-107. 116 Stat. 29() I 
Pub. I.. No. 347- 107. 16 Stat. 291 5. 
See i'ransparenci wul Open Gove,i,,nt'ni (Jaii. 2 I. 2009). at: 

yww.whitehouse.gv/thejressolticeiTransparency_andjJpen_Governinit/. 
See Open Gover,i,nent Directive (December 8. 2009), at: 

www.whiitehouse.i.iov/sites/default/tilesIomb/assets/mcnioraiida2O I 0/in I 0-06.pf.

X' RocyciedfRecyciabie 
Prffld n	ihz.t nta.
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The effective and appropriate use of' social mcdia to reach the public has been one piece of the EPA's 
effort to increase transparency and promote participation in rulemaking. The 2011 EPA Social Media 
Policy established that "it is EPA's policy to use social media where appropriate in order to meet its 
mission of protectin human health and the environment." 'I he agency also has extensive procedures 
that govern how it uses social media to communicate with the puhlic.' These procedures address 
concerns such as pri\acy, security, and copyright, as well as la y ing out internal roles and 
responsibilities. 1he policy and procedures are attached for vow inlornhation. 

The EPAs 0111cc of Web Communications (OWC) is the agency lead for the use of social nedia in 
advancing the agency s mission. and OWC works with a network of comniunications and public affiuirs 
directors throughout the agency. OWC and these communications professionals also work closely with 
the EPA's Office of General Counsel (OGC) to review terms of service for individual applications and 
ttct-specilic questions as the y arise. Wjtli respect to the Anti-Lobbying Act, OGC last proViCle(1 general 
formal guidance on the requirements of that Act in 201	That internal memorandum is also attached. 

As described in the EPA Social Media Policy, the EPA uses social media as one of many ways it 
connects '. tb the public about important environmental issues and about the agency's ongoing work. 
"EPA is using social media tools to create a more effective and transparent government, to engage the 
public and EPA's partners. and to lteihitate internal collaboration....The benefits of using social media 
in support of EPA's mission include increased ability for the Agency to engage and collaborate with 
partners, notably the American puN ic.' 

Ihe EPA can and should educate the public about the environmental challenges the EPA is working to 
address. The agency also regularly encourages members of' the public and \arious stakeholder groups to 
participate in the agency decision-making processes. Through every communication tool available to the 
agency. including social media, we encourage stakeholders of all perspectives to comment in the official 
dockets of' our proposed rules. Public comment is a essential part of the agency's rulemaking proccss 
is legally required for many of' our actions: and is always extraordinarily valuable because of the range 
of perspectives and information it brings to the agency's attention. Frequently. the comments we receive 
result in improvements to proposed actions, as demonstrated in the man y changes you can see between 
the EPA's proposed Clean Water Rule and the EPA's final Clean Water Rule. As forecast b the 
proposal. which requested comment on many issues. the preamble ot ' the final rule and detailed 
documents contained in the docket describe the wide arra y of' comments received and the inan\ material 
improvements that were made in response to this participation.'0 

EPA Social Media I'olicr, Classification No. ClO 21 8 .L0 (.1 nie 20, 2011 ). 
See Using Social Media to Commiuncate with ihe Public, EPA Classification No. ('K) 21 84M-P02. I (June 20, 

2011). 
'Ihis policy and the explanations throiiliout this letter refer to the use of social media for official EPA purposes, 

not aiiv use of social nw(lia by EPA employees in their personal capacity. 
Sec tvlcmorandum from General Counsel Scott Fulton, Guidance on I,ulii'ec! Lobb ying (February 2, 2010). 

' EPA Social Media Policy. Classification No. ClO 2184.0, at § 4 (June 20. 2011). 
U) C/eaiz Wale,' Ru/c: Definition o/ "iiitt,'rs o/ the U,,iiec/ ,S?aie.s '(May 27. 2015) prepubl ication version available 
at: htlpifwww2.ef gov/sitesroductjon/files/20 1 5-Ljocuments/preamblc_rule_web_version.pc': Docket No. 
EPA-HQ-OW-201 1-0880 available at: www.regjations.ov.



One of' the ways the agency worked to raise awareness of the Clean Water Rule during the open 
comment period was through the use of a social media tool known as "lhuiiderclap. This is a free 
online tool that lets users share a message. The message is then repeated through the social media 
accounts 01 oilier users who choose to spread that message. In this case, the EPA shared the message 
"Clean water is important to mc. I support l'PA's el'lbrts to protect it for m y health, m y famil y , and my 
communit y ." As a result ol' the Thunderclap, that message was posted simultaneousl y to the social 
media accounts of the 980 people who signed up for that thunderclap. Based on the number of 
connections to those accounts, thunderclap estimates that message reached I .803.761 people. '[hose 
who clicked on a link that, traveled with the message were taken to the EPA's public website, which 
provided inlormatio,i about the proposed rule. 

Ihis outreach ci tort was vastly di ff'crent Irom activities prohibited under the Anti-lobbying AcL it did 
not request the public to contact Congress (or any other legislative body) to support or OPPOSC any 
legislation. 2 The EPA's CoiiimuiiiCations were ConsiSteilt with interpretations from the Department of' 
Justice. 0111cc of Legal Counsel, and the Comptroller (iencral of the Government Accountabilit y Office, 
which recognize the Executive Branch's right to communicate ith the public about its policies and 
activities.' 3 As (lie 0111cc of Legal Counsel has explained, the Anti-Lobb y ing Act "does not prohibit 
speeches or other conimunicationdesigned to inform the public generall y about Administration policies 
and proposals or to encourage general public support for j\dniirtistration positiunsH1 

[he "Thunderclap" outreach related to a rule proposed by the EPA. As it should. the EPA was raising 
awarcncss of' its proposal. einphasizinu the value of the EPA's work in this regard. and reminding people 
of the relationship between the EPA's work and important public health protections. "Agency officials 
have broad authorit y to educate the public on their policies and views, and this includes the authorit y to 
be persuasive in their ,iiaierials.'' 1 And, 'lii Ic the lhullderclaj) itself' did not solicit comiiients on the 
poposed Clean Water Rule, there is no prohiititon against the agenc y soliciting comment on its own 
proposals during the comment period. In fact, durin g the comment period on the Clean Water Rule, the 
agency solicited comment. iii many venues from stakeholciers of' all types and perspectives all across the 
country , just as it does on all major nilemak ju g s i n order to ensure a sound. mi pleinentable, and 
effective final rule. 

While social media outreach is onl y a small part of the many ways the EPA comiuumnicates with the 
public, these applications are an increasin g ly common source of' information for most Americans. The 
tradittonal sources of' regulatory information, such as the Federal Register, are still available, but today 
the agenc y is able to more quickl y and economicall y reach a hir larger and more diverse population



through new technology tools. The agency firml y believes this is both a worthwhile and necessary 
endeavor—the work the EPA does to protect human health and the environment touches every 
American: and the information the EPA provides to explain this work should also reach every American. 

Thank you again for your interest in the EPA's use of social media. We hope this letter answers your 
questions. and clarifies any concerns you ma y have had about our use of such media iii commuIucatin 

ith the public. II you desire further information in connection with this request, we would be tlad to 
discuss this l'urther. and EPA stall ill work with your stall to figure out how best to accommodate an 
such interest. If you have additional questions. please contact me, or your staff may contact Tom 
Dickerson in the EPA's Oflice ot Congressional and I itergoverninental Relations at 
dickerson . tomepa . gov or (202) 564-3638.

1 homas Reynolds 
Associate Adnunistrator 
Office of Public Allairs 

Enclosures 

1. EPA Social Media Polic y, Classification No. ClO 2184.0 (.lune 20, 2011). 
2. Using Social Media to Communicate it1i the Public. Classification No. ClO 21 84.0-P02. 1 (June 

20. 201 1). 
3. Memorandum from ( ieneral Counsel Scott Hilton. Githfmce on fiuhrect Lobbying (February 2. 

2010). 

cc: l'hc 1-lonorable Barbara Boxer 
Ranking Member
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When the Senate deliberated on the structure of the TRI, it rejected a broad scope and focused 
tlle inventory on nianufacturing operations — then defined as Standard Industrial Classification 
(SIC) Codes 20 throtugh 39' -- with limits on the size of facilities that reported. These constraints 
were designed to assure that facilities posing a potentially significant threat to populated areas 
were the targeted reporters, and this structure was retained in the final legislation. 

The initial inventories produced results focused on ttlese manufacturing facilities that are 
typically in populated areas because of the sizeable work forces they employ. However, in 1997, 
EPA strayed from the appropriate TRI focus and chose to use its authority to expand the facilities 
requircd to report under tlie inventory, adding seven new categories of industries to the reporting 
scope. These industry groups are metal tnining, coal mining, electric utilities, cornmercial 
lrazardous waste treatment, chemical and allied products wholesate, petroleum bulk tet-minals 
atid plants (also Icno•vn as stations) - wholesale, and solvent recovery services. 

This action, particularly the uiclusion of inetal mining, dinlinished the value of the TRi. The 
inetal tnining industry must submit as "releases'° on their TRI reports the trace anlounts of 
naturally-occuiTing metal and metal compounds that are present in the rock and dirt that is 
moved and nianaged at a niine site. As EPA notes in the 2011 TRI National Analysis Overview: 

T'he vast majoi •ity of its total disposal or other releases are on-site land disposals 
and are a result of very small concentrations of inetals natttrally present in the ore 
bodv. 

In fact, 85 to 99 percent of what the inetal mining industry reports consists of the managernent of 
these natttrally-occurring substances. Similariy, the overnvhelming znajority of all niining 
industry releases are reported to on-site land-based units. These reteases are characterized by low 
concentrations of clieinicals in huge volumes of inert materials. 

As a result of EPA's decision to expand the TRI in 1997; the information available to the publie, 
thraugh TRI, is far from the original congn•essionat inCent. This shift is clearly evident in an EPA 
observation in the recent release of the 2013 TRI: 

In 2013, the metal rnining sector reported the largest quantity of total disposal or 
other releases, accountitlg for 47% of the releases for all industries. It also 
represents altnost three cluarters (71°l0) of the on-site lanc3 disposal for all sectors 
in 2013. 

Almost ltalf of the releases reported on the TRI are from the disposal of rock aiid dirt with anirtor 
amounts of toxic chemicals. Consequentty, the value of inforrnation from the initial inventories 
has been cut in half. 

At the same time that EPA rnoved to add metals minirig to the TRI, it cliose not to consider oil 
and gas exploration and production facilities. In explaining its decision not to propose expansioti 
to oil and gas exploration and production facilities, EPA stated rather straightforward reasons: 

' SIC Codes hnve subsecluently been replaced by the North American Indiistry Classificaticsn System (NAICS).



ThisiodustrygrouV iu uniguoindhu{itnnuyhuvcrelokeductivhica inuakzd orcr 
significaut}v ku-gc geograpliic oceam Whi|e together thoso activitieo muy iovo|ve 
thc rnanugorocrt of signifiount quuukboa of E9CK-A scoboo 313 cbeooicna in 
ndditino to rcquidng xigoifinuni crnpluyoe iovo|vcincnt, <akcn o1 <hc omu)b:s uok 
(individua|weU),nei\lier thecmpluyee nor the clieniica|thresholds are likely to 
be	

z 

7)cmpitosubxtamtiml ncvvderc)opcueutof/\nlcric000Uuodnu(uoul gus, Uhcxc rcoJidcsprevinus)y 
cked byBA remain. nothi ng has clianaduince the iiieeption o[thel'Rlto 
su&gux( Uzai i(x purpnmrs vnuk1 bo ycrved by ndding nnothCr liieh volume, iovv toxiciry vvuShe 
indumtry — pui-ticu}ady onc tbot xmu\d nvei`vbc|niiog|y fb!} uutmido tbc rcpoding roguiremcrU 
thnosho|da. 

For Uicxc ccusono, v/c strnngly be}invm \hat EP& shouk] reject ttie E3l' petition os s000 us 
pVssible.

Sincmrely,

^ 

'	~ 

I}uvkl\/iUcr
 

Cbuinnao 

*f	. 

M. MichmcFDoundo 
U.S. Seun(n/





·IN\TED STAB




^^^

%L p^0TE8

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460

OFFICE OF

ENVIRONMENTAL INFORMATION 

The Honorable James M. Inhofe 
Chairman 
Committee on Environment and Public Works 
United States Senate 
Washington, D.C. 20510 

Dear Mr. Chairman: 

Thank you for your letter dated May 19, 2015, regarding the petition the U.S. Environmental Protection 
Agency (EPA) received in October 2012, requesting that the EPA add the Oil and Gas Extraction sector, 
as defined by Standard Industrial Classification code 13, to the scope of the Toxics Release Inventory. 

We continue to review the petition and pertinent information, and we intend to respond in accordance 
with applicable law, including the Administrative Procedure Act and the Emergency Planning and 
Community Right-to-Know Act. 

Again, thank you for your letter. If you have any questions, please contact me or have your staff contact 
Thea Williams in the EPA's Office of Congressional and Intergovernmental Relations at 
wil1iams.theaepa.gov or (202) 564-2064. 

Internet Address (URL) • http://www.epa.gov

Recycled/Recyclable • Printed with Vegetable Oil Based Inks on 100% Postconsumer, Process Chlorine Free Recycled Paper



"Ifthited ^tatcs *natc 
COMMITTEE ON ENVIRONMENT AND PUBLIC WORKS 


WASHtNGTON. L'C 2051p-6175 

Junne 26, 2015 

Ken Kopocis 
Dcputy Assistant Admi>>istrator 
Offiice of Water 
U.S. Environmental 1'rotection Agency 
1200 Pennsylvania Avenue, NW 
Washington, DC 20460 

llear Deputy Assistant Adniinisirator Kopocis, 

It has coine to rny attentioii that the U.S. Environrnental Protection Agency (EPA) 
recently exercised a rarely used "special case" authority, one employed less than a dozen times 
sincc the adoption of the Clean Water Act (CWA). "1'he effect was to take away from the U.S. 
Army Corps of Engineers (Corps) thc jurisdictional determination (JD) for the Cargill Industrial 
Salt Harvesting Facility in Redwood City, California, an industrial facility the EPA refused to 
address three years earlier. 

1t is my understanding that the project proponent began discussions witlt both the EPA 
and the Corps as early as 2006 regarding the site. Then, in May 2012, they niade a formal 
request to both agencics for an approved JI). It was at tllis stage that the proponent asked the 
EPA to utilize its authority on the front end in order to avoid an end-of-process surprise. The 
EPA refused, indicating that the Corps should process the Jll in the traditional manner, and that 
EPA would remain engaged for support and "would not add additional time to thc Corps' 
decision process." 

During the t}lree years that the Corps and EPA considered this matter, the Office of Chief 
Counsel for the Corps, in coordination with its regulatory staff', provided an elaborate analysis 
regarding tlie history and cllaractct-istics of this unique indtistrial site (includi►ig a federal permit 
issued in 1940) and the applicability of both the CWA and the Rivers and Harbors Act (RHA) to 
it. As to the CWA, the Corps determined that there is no basis for the exertion or jurisdiction. 
On Marc}h 18, 2015, the Corps notitied EPA that it would bc issuing the JD. It was only at this 
point the F.PA notiGed the Corps that it planned to exert its "special case" authority and take over 
the CWA portion of the JD. The Corps issued a JD regarding the applicability of the RI-IA to the 
site on March 19, 2015. In addition, the Regional Administrator for the EPA in San Francisco 
informed the media that its review of the niatter woulcl take until late 2015 or even 2016, which 
is nearlv four years aner the proponent first asked EPA to step in. 

In light of these eveiits and circumstances, please respond to the following qucstions no 
later than July 10, 2015:

Pi1tNtFD ON RECYfIED PAPER



Kcn Kopocis 
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1. W'Ii*y, spccifically, did the I::PA fcel that utili7ina its '`special case" atttlioritv in this 
instanc.e was necessary arnd appropriate? 

2. As to the EPt1,'s timing . why ciid the agency wait aver tllree vears to exercise it.s "special 
case" atut}hority instea(i of doing so early on when asked`? 

3. Wltv, specifically, did thc I:1'A disaurec witlt the le qal analvsis of the Oi ice of Chiei 
C'ounsei ol't(ie C'orps when it determined that tliere was nu basis 1or the exertion of, 
jurisdiction under thc OVA? 

4. How will tlze EI'.A's .II) analvsis for • this site change under the ne\.v Final "k1'aters of the 
t'nitcd States" Rrtle9 

5. W}Zat is the EPi1's timing f'or cainpleting the JD? 

It you liave any clucstions regardin g this Iettei-, p(ease fecl Irce to have your staPf contact 
the Senate Committce on Environment aild E'ublic Wnrks lvlajc>rity Ol'lice at (202) 2246176. 

Sittc.uely, ,
,, 

Jatnc> itihofe 
C^h^'.YI'nlan 

Sciiatc Committee nn Lnvironment atid I'ublic Wot•ks 

cc:	 Gina McCartlly, Administrator, U.S. Environmental I'rotectian Agencx 

.fared I3lument7cd. R.cLion IX Adrninistrator. U.S. latvironntcntal Prc>tection Aizenev
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

The Honorable James Inhofe 
Chairman 
Committee on Environment and Public Works 
United States Senate 
Washington, D.C. 20510-6175 

Dear Mr. Chairman: 

Thank you for your June 26, 2015, letter regarding the Clean Water Act jurisdictional status of the 
Cargill Redwood City Site (Cargill Site), and your interest in the process for determining the scope of 
CWA jurisdiction. 

The Cargill Site has been used for many years to collect brine in impoundments for final evaporation 
and salt harvesting. The brine is prepared by drawing saltwater from the San Francisco Bay and 
pumping it to large salt ponds for evaporation at sites around the Bay Area. The concentrated saltwater 
is then pumped to the Cargill Site for final evaporation and harvesting. The Corps of Engineers San 
Francisco District has consistently determined that salt ponds in the Bay Area are covered under the 
CWA, determinations that have been upheld in federal court. The Cargill Site is being proposed, in part, 
for conversion to development and EPA understands that it was this change that was the basis for 
Cargill's request to the Corps San Francisco District for ajurisdictional determination. 

The EPA is responsible under the CWA for determining the scope ofjurisdiction for all programs under 
the Act, including the section 404 permit program. The EPA and the Corps developed a Memorandum 
of Agreement that establishes procedures for coordination among the agencies in making jurisdictional 
determinations under the section 404 program. This MOA does not provide for the EPA to "take away" 
authority from the Corps but rather sets forth an appropriate allocation of responsibilities between EPA 
and the Corps. The EPA may make the final determination where there are circumstances involving 
significant issues or technical difficulties, and where clarifying guidance may be needed. 

The EPA and the Corps San Francisco District agreed at the time Cargill requested that the EPA make 
the jurisdictional determination at the Cargill Site that such determination did not raise significant 
national policy or technical issues. It was only after Corps Headquarters took the unusual action of 
preparing a novel legal memorandum specific to the Cargill Site that significant legal and technical 
inconsistencies with past practice were identified. The novel legal theories of Corps Headquarters raised 
sufficient concern that the Office of the Assistant Secretary of the Army (Civil Works) chose to review 
the process invoked by the Corps General Counsel and his Office in this matter. The EPA, in 
coordination with the Office of the Assistant Secretary, determined that it was appropriate for the agency 
to conduct an independent review regarding CWA jurisdiction at the Cargill Site and, on that basis, 
designated the Cargill Site a "special case" under the MOA. 
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The EPA Region 9 in San Francisco is now working expeditiously to collect technical information 
regarding the Cargill Site to supplement the Corps record. I emphasize that the EPA has made no 
decisions regarding CWA jurisdiction at the Cargill Site. The agency will make a final jurisdictional 
determination consistent with science, the law, and our experience in San Francisco Bay. The EPA 
intends to make the determination with input from Cargill and the Corps San Francisco District. The 
process will be transparent and our record for this action will be made publicly available. 

Thank you again for your letter. Please feel free to contact me if you have any additional questions or 
your staff may contact Denis Borum in the EPA's Office of Congressional and Intergovernmental 
Relations at (202)564-4836 or horum.deniscjt.gov . 

Kenneth J. Koocis 
Deputy Assistant Administrator
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May 15, 2015 

"I'hc Honorable Gina McCarthy 
Administrator 
U.S. Environrnental Protection Agency 
1200 Pennsylvania Avenue, N.W. 
Vv'ashington, DC 20460 

Dear Administrator McCarthv: 

We write regarding the Environniental Protection Agency (EPA) proposals to regulate carbon 
dioxide (CO2) emissions from fossil fuel Gred existing electric generating units under sectiotz 1 1 I(d) 
of the Clcan Air Act, and specitically regardirng the agency's pending "federal plan" rulemaking and 
consultations with sniall busincss cntities. In particular, in January 2015, EPA announced it was 
considering a potential Small Business Advocacy Review (SBAR) panel for this rulernaking. 

Under the Regulatory Flexibility Act (RFA), as aniended by the Small Business Regulatory 
Enforcement Fairness Act (SBREFA), EPA is required to convene a SBAR panel before publishing a 
proposed rule that will iiave a signiticant economic impact on a substantial number of small entities, 
incltuding small government entities lil:e publicly owned clectric utilities.' Under SBREFA, EI'A has 
an obligation to solicit and receive meaningful stakeholder input durirng the development of the federal 
hlan the agency intends to propose this summer when it issues the final rule under Section l 1 1(d). As 
set forth in EPA guidance entitled "Final Guidance lor EPA Rulewriters: Regulatory Flexibility Act as 
Amended by the Small Business Regulatory Enforcement Faii-ness Act 52 (Nov. 2006)," the process 
allows small entity representatives (SERs) to provide advice and recommendations to the SBAR panel 
on the niaterial EPA has prepared in connection with the rulemaking. 2 

It is our undei-standing that EPA informed participants involved in this process on April 30, 
2015, that it was officially convening a SBAR panel. At the same time, llowever, it would appear that 
1^PA is very close to the tinie when the agency will be submitting the proposed federal plan to the 
Office of Management and Qudbet (OMB) for intei-agency review. It is not cicar how EPA can solicit, 
receive, and incorporate meaninglitl stakeholder input from small entities into the soon-to-be proposed 
federal plan if the agency intends to meet its sumnier 2015 deadline. In light of the SBREFA 
requireinents and EPA's guidanee on the S13AR panel process, we request your response to the 
following yuestions: 

^ See S U.S.C. § 609' 	 PRiNTED ON RECYCLEJ PAPER 
^ See guidance at p. 52 and available at littp://www.epa.QovLfa/docunients/Guid anct! - RcgFlexAct.pdf .
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1. Will EPA provide comprehensive, but understandable, irnformation to SERs regarding its 
proposed federal plan rulemaking and comparable alternatives to the proposed rule that would 
minimize economic impacts on small entities? 

2. Given the fact that EPA notified small entities on April 30, 2015, that it intends to officiaily 
convene a SBAR panel and the outreac}h meeting with SERs is scheduled for May 14, 2015, 
how can the agency provide sufficient inforrnation far enough in advance of both the 
preliminary outreach meeting and the SBAR meeting with SERs to aiTord a meaningful 
opportunity for SFRs to review and analyze the information and to develop substantive 
comments and recommendations for the SBAR panel's consideration? 

3. Will the draft of the proposed plan subniittcd to OMB 1'or interagency review reflect the 
stakeholder input from the SBAR panel, which is expected to be convened only weeks before 
the draft plan would need to be submitted to OMB for interagency review if EPA is to meet its 
summer 2015 deadline for issuing the proposed rule? 

Please provide written answers to the comniittees no later than June 5, 2015. If you have any 
questions, please contact Mandy Guna.sekara of the Senate Majority Environmcnt and Public Works 
Comrnittee staff at 202-224-6176 or Mary Neumayr of the I-louse Majority Committee on Energy and 
Commerce Committee staff at 202-225-2927.

Sinccrcly, 

,—^ M. I ..	nhofe ^	
^' 

f 

Chairman 
Committee on Environment & Public Works

avid Vitter  
Chairman 
Committee on Small Business & Entrepreneurship 

^. 

^e'. , .	)ns
	

Rogei	c ker 
United States Senator
	

United ' tes Senator 

^. 

Shelley Moore Capito
	

r d Upton 
tJnited States Senator	 Chairman 

Committee on Energy and Commerce 

^ 

Stc, °: ' ` habot
	

Ed Whitfield 
Chairman	 Chairrnan 
Committee on Small Business	 Committee on Energy azid Commerce 

Subconunittee on Energy and Power
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Joe Barton 

Chairman Emeritus 

Committek- on k"lergy and Commerce 

Robert E. 

Member 

Committee on Energy and Commerce 

Mike 11ornpeo 

Member 

Committee on Energy and Conumerce

46^ 

Fe-t-e Oon --'- —Is- 

Vice Chairman 

Committee on E-nergy and Commerce 

Subcommittee on Energy and Power 

ffi% , i^ B. McKiniey 

Men-ker 

Coliimittee on Encrgy and Commerce 

,y:;:^ 

o: i —̂a n i I;i 

Member 

Committee on Energy and Commerce 

Bill Johnson 

Member	 Member 

Committee on Energy and Commerce	Committee on Energy and Commerce 

46S 
Member 

Committee on Energy and Commerce

40r4^" 

Richard IiOson 

Member 

Committee on Energy and Commerce 

cc:	The I lonorable Barbara Boxer, Ranking Member 

U.S. Scnate Committee on Environment and Public Works 

The I lonorable Jeanne Shaheen, Ranking Member 

U.S. Senate Committee on Small Business and Entrepreneurship 

The Honorable Frank Pallone, Ranking Meinber 

Committee on Energy and Commerce 

The I lonorable Bobby Rush, Ranking Member 

Subcommittce on Energy & Power 

The Honorable Nydia VelAzquez, Ranking Member 

Committee on Small Business

0





UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460

OFFICE OF 
AIR AND RADIATION 

The Honorable James M. Inhofe 
Chairman 
Committee on Environment & Public Works 
United States Senate 
Washington, D.C. 20510 

Dear Chairman Inhofe: 

Thank you for your letter dated May 15, 2015, to U.S. Environmental Protection Agency Administrator 
Gina McCarthy, in which you raise concerns regarding the Small Business Advocacy Review (SBAR) 
panel for the EPA's proposed rulemaking on August 3, 2015, "Federal Plan Requirements for 
Greenhouse Gas Emissions from Electric Utility Generating Units Constructed on or Before January 8, 
2014" (proposed Federal Plan). The Administrator asked that I respond on her behalf. 

The proposed Federal Plan is an outgrowth of the Clean Power Plan for existing power plants, also 
called the Carbon Pollution Emission Guidelines for Existing Stationary Sources: Electric Generating 
Units (79 FR 34830) that were finalized on August 3, 2015. The EPA takes seriously our obligations to 
small entities and will comply fully with both the spirit and the letter of the Regulatory Flexibility Act 
(RFA), as amended by the Small Business Regulatory Enforcement Fairness Act (SBREFA). In May, 
the EPA held several meetings with the Small Entity Representatives (SERs) to present the agency's 
current thinking about regulatory options for the proposed Federal Plan. 

As required by section 609(b) of the RFA, the EPA also convened a Small Business Advocacy Review 
(SBAR) Panel to obtain advice and recommendations from small entity representatives that potentially 
would be subject to the rule's requirements. The SBAR Panel evaluated the assembled materials and 
small entity comments on issues related to elements of an RFA. A copy of the full SBAR Panel Report 
is available in the rulemaking docket (EPA-HQ-OAR-2015-0199), which will be available when the 
proposed federal plan publishes in the Federal Register. The discussions with the SBAR Panel were 
robust and, as you will see from the report, yielded a number of suggestions that we have either 
incorporated with the proposed Federal Plan or are taking comment on. 

While the SBAR panel itself has been completed, EPA encourages all stakeholders to submit comments 
via docket number EPA-HQ-OAR-20 15-0199. The comment period will be open for 90 days following 
publication in the Federal Register. The EPA will take comments received from small businesses and 
other stakeholders into account as we craft the final rulemaking. 
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The EPA will accept comments on the proposed federal plan for 90 days following publication in the 
Federal Register. Comments on the proposed federal plan requirements, identified by Docket ID No. 
EPA-HQ-OAR-2015-0199, can be submitted by one of the following methods: 

• Federal Rulemaking Portal www.regulations.gov:  Follow the online instructions for 
submitting comments. 

• Email: Send your comments via electronic mail to a-and-r-Docketaepa.gov , Attention 
Docket ID No. EPA-HQ-OAR-2015-0 199. 

• Facsimile: Fax your comments to (202) 566 9744, Attention Docket ID No. 
EPA-HQ-OAR-201 5-0199. 

• Mail: Send your comments to: Environmental Protection Agency, EPA Docket Center 
(EPA/DC), Mailcode: 282211, 1200 Pennsylvania Ave., NW, Washington, DC 20460, 
Attention Docket ID No. EPA-HQ-OAR-2015-0199. In addition, please mail a copy of 
your comments on the information collection provisions to the Office of Information and 
Regulatory Affairs, Office of Management and Budget, Attn: Desk Officer for EPA, 724 
17th Street NW, Washington, DC 20503. 

• Hand Delivery: Deliver your comments to: EPA Docket Center, Room 3334, EPA West 
Building, 1301 Constitution Ave., NW, Washington, DC, 20004, Attention Docket ID 
No. EPA-HQ-OAR-2015-0199. Such deliveries are accepted only during the Docket's 
normal hours of operation (8:30 a.m. to 4:30 p.m., Monday through Friday, excluding 
legal holidays) and special arrangements should be made for deliveries of boxed 
information. 

For more information about these final and proposed rules, visit http://www2.epa.gov/cleanpowerplan . 
Supportive materials are available through our website and my staff have been, and will continue to be, 
available to provide technical assistance to stakeholders regarding the EPA's rules to address carbon 
pollution from power plants. 

Again, thank you for your letter. If you have further questions, please contact me or your staff may 
contact Kevin Bailey in the EPA's Office of Congressional and Intergovernmental Relations at 
bailey.kevinj@epa.gov  or (202) 564-2998.

Janet G. McCabe 
Acting Assistant Administrator
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I^ebruary 3, 2016 

The I-Ionorable Gina McCarthy 
Administrator 
U.S. Environmental Protcction Agency 
1200 Pem^sylvania Avenue, NW 
Washington, D.C. 20460 

Dear Adrninistrator McCarthy: 

This letter fotlows up on yaur testimony before the U.S. Senate Committee an 
Fnviranment and Public Works (EPW Committee) on Septernber 16, 2015, regarding the 
blowout at the Gold I^.ing mine site in Colarado. As you know, the EPW Committee has been 
conducting oversight into the causes, response, and impacts froin the release af more than 3 
million gallons oi'cantaminated mine water by ihe U.S. >;nvironmental Protection Agency (EPA) 
and its contractors who were warking at the site an August 5, 2015. EI'A announced on August 
18, 2015, that the U.S. Department of the Interiar (DOI) "will lead an independent assertion of 
the factars that led ta the Gold King Mine incident an August 5, 2015." } DOI announced two 
days later that thc t3ureau of Reclamation (BOR) wauld lead the DOI review.2 

EPA issued a preliminary report of its initiat review of the causes ofthe Gatd ICing mine 
blowout on August 26, 2015. At the EPW Camrnittee hearing, you were asked several questions 
about the actions and events leading up ta and immediately foltowing the blowout, but you 
deferred anstivering many of them, claiming the answers would be pravided instead by DOI's 
purported indepcndent review that was ongoing at the time of the hearing. You asserted that 
D01 did not have a canflict af interest, was the apprapriate entity ta conduct the review, and that 
the review itself was independent fram EPA. You also stated that EPA did not review a draft of 
or provide directio^^ into the scape af DOI's work. lnstead, yau explained that EPA had 
reviewed only a draft press release annauncing thc start of the DOI review: 

t http •JJwww ena ^ovJ.^oldking_mine/epa-announces-us-department-interio^^-ind^p,^denk-review-gold- 
kinl=-mine-releas c. 
L https J/www doi ^OV^pressreleaseSJ^^ressreleasesJbureau-recfamation-lead-interior- 
r_i^^,partmcnt°,^°l^2%$q°/n99s-inde end^t-rcview
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Ms. McCartlty. 1 do not believe they lzave a conf7ict of interest. 
They are independent. They shauld do a good job. 

*^* 

Ma•. McCarthy. Senator, we were as, I thinl^ sensitive as you were 
to makBng sarre that this review wus truly indeperrderzt. pne of the 
decisions ^ve rnade to ensure that was far EPA not to actually ourselves 
control the scope af the investigation. IiYe thought it vvas important far the 
independence ofDOl that they actually articulated that scope tlzemselves 
so that EPA wouldn't be accused ofnarrowing that inapprapriately. 

So we are leaving that up to D4I 1 am happy to follow up to see if 
I can be helpful in getting any information on how lhey have defined that. 
But as far a.r I kno^4=, EFA has not seen that documentation either. 

**^ 

Ms. MsCarthy. EPA did not dictate the scope af that investigatiarz. 

*^* 

Ms. McCarthy, The independent agency is gaing to dictate that 
themselves, and we are going to actually live with whatever scope 13D1 is 
appr•opriate as an independent investigator. 

^** 

Ms. McCartlzy. l^ell, sir, I am continuing to try to make sure that 
EPA i.r not perceived as interfering in this investigatinn in any way that 
would question the independence of D^I's review. .4nd that is ^o=hat tiue 
are going to continue to do.

^^^ 

Ms. McCarthy. In this case, r do not believe that tive have seen that 
type of documentation.

*^^ 

Ms. McC'arthy. Yes, we have seen the press r•elease, that is what 
we have seen. And 1 kno^s= that their revie^at is gning ta be looking at the 
incident itself and the contrfbuting factars. Beyond that I haven't seen a 
timitatian on lrow they are going to conduct that. 

^^*
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Ms. hlcCurthy. No, sir, the only communication we have had was 
to look at the press release that was issued. i^e are hands-off on this to 
uddress the very issue that you are concerned about, u^hich is our 
independence, 

A series of fallow-up questions about the EPA's work at the site were sent to you on 
October 24, 2415, for the hearing record. Three rnonths have passed, and the EPW Committee 
has not yet received your responses. Since these questions far the record wcre submitted, several 
events have called inta cluestion the accuracy and eomplefeness of your September 16, 24l 5, 
testimany before the EPW Cornmittee. 

First, DOI released its repart on Octaber 22, 2015, of its purported independent 
evaluation, which included input from the U.S. Army Carps afEngineers. The D^I report found 
the blowout could have been prevented had the site been properly evaluated and the engineering 
plan revised before excavation work began. Hawever, the repart noted that the events at the 
work site in the days prior to ar immediately after the 6lowout were beyond the scope of the DOI 
review. The DOI report afso describes eaordination between the El'A officials at the Gald King 
site and BOR staff in the weeks leading up ta the blowout, raising further questions abaut the 
apparent canflict of interest and lack of independence with the DOI review beyond those 
articulated in the questians for the record. DacumenCs obtained by the EPW Committee in the 
course of its angoing oversight also show extensive coordination aver several years between 
IJPA and DOI officials concerning Iegal respansibility and options far cteaning up cantamination 
fran3 abandoned rnine sites in the Animas River waterslted, inchtding the Gold King mine and 
the nearby Red and 13onita and Sunnyside mines, the closure of which may have cantributed to 
conditions that led to the Gold King blowout. 

Second, notwithstanding your assertions that EPA was nat involved in developing the 
scope of DQI's review, it now appears that EPA officials were involved in reviewing and 
providing input ta D^I related ta its investigation. On December 8, 2415, EPA issued an 
addendum ta its August 2b, 2415, preliminary repart based on interviews EPA officials had with 
the on-seene coardinators, 3 wha may be fact witnesses in an ongoing {^ffice of lnspector General 
investigation.^ According to a December 18, 2415, letter sent to the EPA Inspector General by 
the hlause Naturai Resources Committee, 5 raising concerns about these interviews, it appears a 
seniar EPA afficial reeeived a copy of the draft scope for the 170I review on August 18, 2415, 
and totd a BOR official, "It looks good to me, and I will share up my mai^agement chain." These 
events seem to contradict your repeated assertions at the September 16, 2015 hearing that EPA 
had reviewed only a DOI press release and had no role in DOI's independent review, including 
advising D4I about what should be within the scope of its wark, 

3 http:Jfwww.epa.gov/sires/nroduction/files/2D15-12^ocumentsfgkmaddendumfinal.Ed€. 
^ hrt^j/www.e^gov/sites/praductiQn/file^/2Q1S-} 1/dacuments/newstart 11-^4-15 gkm.pd€. 
5 Letter to Arthur A. Elkins, Jr., Inspectar General, U.S. Environmentaf Protection Ageney, &om Rob Bishop, 
Chairman, and l.ouie Gohmert, ChairrtTan, SubcommiTtee on Oversight and Investigation, Natural Resources 
Committee, House of Representatives, sent December 18, 2Ql 5, at footnote l7; available at: 
http://natcn'alresotn'ces.house.gav/u^loadedfi[es/letter to epa oig l2 IS i5.pdf.
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Accordingly, given our conccrns that your testimony appears at odds with facts shawing 
e^ctensive coordination betwcen EPA and BOR and other DOI officials with the Gald King site 
and possibly about the DOI's review of the blowout itself, please clarify whether your testimony 
that DOI did not have a conflict of interest, that its review would be independent, and that EPA 
officials had no involvement in DOI's review remain accurate and complete. In your response, 
please alsa provide copies of all communications between EPA, DOI, and the Army Corps of 
Engineers concerning the DOI review of the Gold Mine blowout. 

Please provide your response to this letter, as well as the responses to the EPW 
committee's questions for the record dated October 20, 2015, no later than Febniary 17, 2016. 
Please have your staff eontaet Byron Brown on the EPW Committee majority staff or Mandy 
Tharpe on Senator Rounds' staff with any questions concerning this lettcr. 

Sincerely,

^c ^A -^- 

_	 ^-^ 

M. ^ ICI1 :L ROt1^DS 
Chairman, Subcommittee n Supertund, 
VJaste Management, and Rcgulatory 
Oversight
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The Honorable James M. Inhofe 
Chairman 
Committee on Environment and Public Works 
United States Senate 
Washington D.C. 20510 

Thank you for your letter of February 3, 2016, regarding the Department of Interior's (DOl) 
Tecimical Evaluation of the Gold King Mine incident. The Environmental Protection Agency 
(EPA) shares your goal of preventing accidental releases from abandoned mine sites. The 
challenge is significant. Thousands of old mines throughout the country are abandoned, posing 
significant environmental and public health dangers. Because protecting the public from 
contaminated releases from abandoned mines is so important, the EPA has been committed from 
the start to understanding the causes of and applying the lessons learned from Gold King Mine to 
other ongoing and future cleanups. 

Internally, the agency immediately undertook its own comprehensive review. This was critical, 
among other reasons, to ensure that the agency's actions were not repeated in similar work then 
on-going. But we did not stop there. The agency recognized that only an independent analysis 
could give the public, and especially those communities directly affected, the needed confidence 
that the EPA was committed to understanding what went wrong at the Gold King Mine and 
taking the action necessary to prevent future mine site releases. Of potential third-party 
candidates to perform such an analysis, both the U.S. Army Corps of Engineers (Corps) and the 
Department of Interior (DOl) had the requisite technical expertise. However, the Corps raised 
concerns that because of its extensive support of EPA's Superfund cleanups, including at 
numerous mine sites, it may not be considered adequately independent. At the recommendation 
of the Corps, DOl was selected. 

Ultimately, all parties agreed that DOl's Bureau of Reclamation (BOR) was best positioned to 
lead an independent study, which BOR proceeded to do. Peer reviews by relevant agencies, 
including the U.S. Geological Survey (USGS), the Corps and Bureau of Land Management 
(BLM) were being considered. BOR decided to exclude the BLM when it was identified as a 
potential landowner. 

The scope of BOR's review, as well as its investigatory process and methods, was up to BOR, 
solely, exclusively, and without interference from EPA. Any unnecessary involvement by the 
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EPA would have defeated the agency's very purpose in commissioning a review in the first 
place, by appearing to compromise BOR's independence. Indeed, the EPA strived to and in fact 
did maintain an arms-length distance throughout the process. Relevant EPA staff reviewed 
BOR's independently developed Statement of Work (SOW), but only for the narrow purpose of 
confirming that the agency's minimum goals for the analysis - i.e. the questions we needed 
answered - would actually be addressed. For legal reasons, including authorizing payment to 
BOR for its work, the EPA was also required to include BOR's SOW in a formal interagency 
agreement, which was accomplished by incorporating it into an existing agreement between the 
agencies. To my knowledge, the EPA had no further input, formally or informally. 

With respect to the Committee's request for copies of all communications between the EPA, 
DOl, and the Corps concerning the DO! review of the Gold King Mine blowout, the EPA is 
working diligently to identify and collect responsive materials and will coordinate with your staff 
to make appropriate productions as expeditiously as possible. 

Again, thank you for your interest in the EPA's important cleanup efforts at Gold King Mine, as 
well as thousands of other abandoned mine sites across the country, many posing significant 
risks to public health and safety in surrounding communities. If you have any further questions, 
please contact me, or your staff may contact Carolyn Levine, in EPA's Office of Congressional 
and Intergovernmental Relations at levine.carolyn@epa.gov or 202-564-1859. 

Mathy S'tanislaus 
Assistant Administrator 
Office of Land and Emergency Management
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July.28, 2015 

The Ho.norable Gina McCarthy 
Administrator 
U.S. Environinental Protection Agency 
1200 Pennsylvania Avenue, NW 
Washington, D.C. 20460 

Dear Administrator McCarthy: 

As the principal oversight committee in the U.S. Senate with jurisdiction over the  
Environmental Protection Agency (EPA or Agency), the Committee on Environment and Pu^lic 
Works (EPW) has been investigating EPA's development of rules regulating greenhouse gas', 
emissions from new, existing, and modified power plants. I am writing to object to the ongding 
delays and lack of transparency regarding two of the EPW Committee's oversight requests. 

In the course of this oversight, a letter was sent to EPA on April 17, 2015, seeking three 
categories of information and documents no later than May 11, 2015: (1) emails and other 
documents concerning communications with certain individuals and environmental groups 
related to these rulemakings; (2) information about contractors EPA has hired; and (3) 
documents about EPA's internal procedures for developing these rules. It was requested thak 
EPA respond by May 11, 2015. Although EPA has produced documents on a rolling basis dver 
the past three months, EPA has been unwilling to provide detailed information about the ovorall 
number of responsive documents that have not yet been provided and has refused to say when it 
will finish its document production. Questions also remain about the adequacy of EPA's sech 
and its efforts to locate ron-electronic copies of Agency recor3s or responsive docitments s nt. or 
received by EPA staff using personal email accounts. 

A separate letter, sent jointly with the House Committee on Natural Resources on Joe 
15, 2015, sought answers to two questions and four categories of documents about EPA's 
compliance with the Endangered Species Act in development of these rules. This bicameral 
letter requested a response by June 22, 2015. Although EPA provided a cursory response tq the 
committees' questions on July 13, 2015, EPA's response letter did not even address the 
outstanding document request. In fact, EPW Committee staff was told on July 17, 2015, that 
EPA had not yet completed its search and it could not provide an estimate of the number of' 
documents at issue or when it would complete its response. 
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Our frustrations with these ongoing delays and lack of timely responsiveness to the 
Committee's document requests have been brought directly to the attention of EPA's Office f 
Congressional and Intergovernmental Relations and to the Chief Information Officer, Ann 
Dunkin, who has been nominated to serve as the Assistant Administrator for the Office of 
Environmental Information. However, EPA still has not provided any documents related to the 
ESA request and has not providing any updates regarding the status of the search and estimated 
date of completion for the April 17 request.1 

EPA's lack of timely and complete responses and the ongoing uncertainty over its 
document searches, frustrate Congress' ability to fulfill its constitutional duty to perform 
oversight of the Executive Branch to ensure its actions are executed in accordance with the laws 
as written by Congress.2 

As both the April 17 and June 15 requests are overdue, it is expected that EPA will 
provide the requested information in full without further delay. I appreciate your attention irr 
resolving this matter.

Sincerely, 

James M. Inhofe, 
Chairman 

CC: Rob Bishop, Chairman 
Committee on Natural Resources 
U.S. House of Representatives 

' EPA staff has been vague and noncommittal in communications with EPW staff, saying only that an undetermined 
number of ESA related documents would begin to be provided sometime during the week of July 27 with still no 
target date for a full response. See, July 17, 2015 email from B. Brown to K. Aarons & T. Dickerson, subject.' ESA 
Letter Follow Up. 

Z For example, the House Committee on Natural Resources is scheduled to hold a hearing on EPA's compliance 
with ESA in development of the power plant rules on July 29, 2015. To date, EPA has refused to provide any of the 
requested documents or to make an Agency official available to testify at this hearing. See, 
http://www.eenews.net/eedaily/2015/07/27/stories/  1060022421.
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December 4, 2015 

The Honorable Gina McCarthy 
Administrator 
U.S. Envirotunental Protection Agency 
1200 Pennsylvania Avenue, NW 
Washington, D.C. 20460 

Dear Adniinistrator McCarthy: 

I write to cxpress concerns over the Environmental Protection Agency's (EPA) 
application of the social cost of inethane (SCM in the September 18, 2015, proposed rule for 
methane emissions 1'rom the oil arnd gas sector.^ Thc SCM was developed by EPA officials to 
represent the theoretical cost of an incremental ton of inethane ernissions in a given year.2 
EPA's reliance on the SCM estimate for the oil and gas proposal and other ruletnakings is inapt. 
The SCM estimate is based on the deeply flawed methodology underpinning the social cost of 
carbon (SCC). 3 EPA endorsed the SCM for use in regulatory impact analyses (RIAs) without 
subjccting the estimate to the necessary level of peer review and publie participation. 
Accordingly, I request EPA fully cooperate with our Congressional inquiry and refrain from 
citing the SCM in RIAs until these shortcomings are resolved. 

At the outset, I am alarmed EPA introduced the SCM during an ongoing review of the 
SCC by the National Academy of Scienccs (NAS).° EPA has admitted "any litnitations that 
apply to inputs and modelling assumptions underlying the [SCC] ... also apply to the [SCM].s5 
The Office oi'Management and Budget (OMB) Circular A-4 informs agencies to use 3 and 7 
percent discount rates in developing RIAs, 6 but the SCC and SCM are both derived frorn 2.5, 3, 
and 5 percent discount rates. 7 Similar to the SCC, the SCM is based on global rather than 

' Envtl. Prot. Agency, Oil and Natural Gas Sector: Emission Standards for New and Modified Sources, Proposed 
Rule, 80 Fed. Reg. 56593 (Sept. 18, 2015), available at httDS:lJwww.federalreEzister.eov/articles/2015/09/18/2015; 
21023/oi I-and-natural-aas-sector-emission-standards-for-new-and-modit ied-sources. 
' Envtl. Prot. Agency, Whitepaper on Valuing Methane Emissions Changes in Regulatory Benefit-Cost Analysis, 
Peer Review Charge Questions, and Responses, available at 
httpahaww3.epa.uov/cl imatechanae/pdfs/social%20cost%20rnethane%20wh ite%20pa per%20application%20and%2 
0peer%20review^ pdf (last accessed Dec. 4, 2015) [hereinafter Whitepaperj. 
' Id. 
'' "I'he Nat. Academies of Sciences, Bd. On Envtl. Change & Soc'y, Assessing Approaches to Updating the Social 
Cost ot'Carbon, httr)://sites.nationalacadeinies.ortt/DBASSE/EiECS/CurrentProjects/DBASSE 167526 (last acces8ed 
Dec. 4, 2015). 
S Whitepaper, supra note 2. 
6 Of'FICF.00' MGMT & BU[)GET, CIRCUt.AR A-4: RF,GULATORY ANAt.YSIS (Sept. 17, 2003), 
I7ttps:/,'www.whitehouse.2ov/sites/default/files/omb/assets/re r ulatory niatters^pdf/a-4.pdt' [hereinafter CtR. A-4j. 
7 Whitepaper, supru note 2.
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domestic costs and benefits, 8 yet Circular A-4 states that agencies must consider the domestic 
effects. 9 The SCM also used the same faulty set of integrated assesstnent models as the SCC.1° 
These issttes, among others, were the subject of public comments subinitted on the SCC and are 
currently under consideration by the NAS. 

I am especially concerned by the continued lack of transparency and disregard for well- 
cstablished peer review and information quality guidelines that underpin the process for 
developing the SCM, similar to the concerns raised for the SCC_ Rather than provide the publie 
notice of EPA's intent to develop estiinates for methane, EPA inserted the estimates in the recent 
ruleinakings offering public input only after the estimates had been applied to R1As. On rune 111 
2415, seven tnernbers of the Senate Committee on Enviroiunent and Public Works wrote 
President Obama and specifically asked whether a SCM estimate would be used in the potential 
oil and gas rule. l t The Committee has yet to receive a response. 1-Iowever, over a year ago EPA 
]lad its economists conduct a study creating the SCM I '- without any public notice or input. 
Critically, this SCM stttdy is a fully taxpayer funded study 13 and is not accessible on EPA's 
website; in fact, the study is behind a paywal1,14 

In addition, the SCM was not properly peer reviewed for its application to RIAs. 1'er 
OMB's "Final Inforrrtation Quality Bulletin for Peer Review:" 

More rigorous pcer review is necessary for ittformation that is based on novel 
nzethods or presents complex challenges fot- interpretation. Furthet-inore, the need 
for a-igorous peer review is greater when the information contains precedent- 
setiing niethods or models, presents conclusion that are likely to cliange 
prevailing practices, or is ltkely to affect policy (emplhasis added).15 

There is no qucstion the SCM meets this definition. The proposed rule for the oil and gas sector 
marks the rrst time the EPA has applied the SCM to monetize direct benefits of a rulcmaking. 
Further, the SCM's application set a new precedent for EPA rulemakings affecting rnethane and 
11as itnplications for other federal agency actions relating to methane. Environxlzental activists 
such as the Environmental Defense Fund have already called for the application of the SCM in 

$ Whitepaper, srtpra note 2. 
' CIR.A -4, supra note G. 
14 Gnvtl. Prot. Agency, Regulatory Impact Analysis of the Proposed Einission Standards for New and Modified 
Sources in the Oil and Natural Gas Sector, EPA-452/R-15-002 . , Aug. 2015, pp. 4-12, available at 
http:l/www3.epa. o^qualilv_/oilandgasl dn fs/oa nron ria 081815.04f. 

lion. Janies M. Inhofe et al., S. Comnt. on Env't & Pub. Works, to President Barack Obama (June 11, 20I5), 
http:(hvww.ep,w.senate.eov/publie/ cache/files/tv2db775-750a-4d39-b8e9- 
f?dcb I S73b20/methaneo;landuasletter.pclf. 
12 "Estimating the Social Cost of CH4 and N20 Emissions Cojissstent with U.S. SC-0O2 Estimates" (Alex Mar[en, 
Elizabetth I<.opits, Charles W. GrifCGths, Steve Newbold, and Ann Wolverton), Climate Policy. 2015, available at 
htto://wwrv.tnndfonline.coirn/doi/pdf/10.1080/14G920b2.2014.91298 i9.VmHI•lenarRhC. 
13 Id. (n footnote of study, "This woric was authored as part of tlie Contributor's official duties as an Employee of the 
United States Goverrnment and is therefore a work of the United States Government." 
" !d. To downioad the ailicle it costs $48. 
15 OFfICf OF MCMT & BE:DCiE;"I', 1NFORMA"rION QUALI'rY GUIDELINt3S (OCL I, 2002), available at 
https://++++w.+vhitehotLe.^ov/sit^sidel'ault/files/omb!ir^foreeJicl^ oct2002a)df [hereinafter IQri Guiclelines].
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EPA-Department of Transportation's heavy-duty truck rule. l6 The Sierra Club lias also tu •ged the 
Bureau of I,an.d Mttnagement to use such an estimate in reviewing applications for eoal leases on 
federal lands. l7 If the Adtrtirtistration's far-reachi.ng application ofthe SCC is any indication, I 
can expect the SCM's use to spread well beyond the EPA. As such, robust peer review is 
essential. 

OMB information quality guidelines mandate that sucll information meet a higher level 
of transparency,' x Even EflA's recently updated Peer Review hlandbook explained "[o]ne 
iinportant element in ensuring that decisions are based on sottnd and defensible scienee is to have 
an open and transparent peer review process." l9 Despite these directives, EPA's internal peer 
review of the SCM's application to RIAs was neither transparent nor robust. Only after El'A 
proposed the methane rules the Agency provided—buried at the bottom of the EPA webpage for 
the SCC—a paragraph on the SCM and a link to a whitepaper on peer rcview of the estimates.zp 
EPA did not seek any public input in this peer review process and seemingly sought to shield its 
work on the SCM fro3n necessary sunshine. EPA did not cven inctude the SCM peer review 
process on its publicly available Peer Review Agenda.Z' 

I am equally concerned EPA has deemed this peer review process sufficient to justify the 
SCM's use in rulemakings. Indeed, it is unclear whcn or how C'PA developed the charge 
questions and selected the three peer reviewers. All three reviewers identified the need for 
improvement to the SCM.22 Critically, one peer reviewer advised "a more extensive public peer 
review process should be pursued going forward that will give the public greater confidence in 
the ultimate values." 23 Now, nearly a year aHer EI'A first sought peer review of thc estimates 
and only after the SCM had been applied to RIAs, EPA is seeking public comment on the SCM. 

The timing of the SCM's application is seemingly driven by the international clitnate 
negotiations so the Obama Administration ean cite regulatory actions for methane and tout 
otttlandish beneftt estimates for reducing methane conjured b^y the SCM. For example, at a 3% 
discount rate in 2025 the SCM is a wltopping $1,500 per ton. a EPA uses the SCM to justify 

^ InsideEPA, Etti, ironinenlalisrs Seek New 'Social Cost of Methane' For Truck Gt1G Rt^le (Aug. 27, 2014), 
http://insideepa.com/inside-epa/enyironmentalists-seFk-new-social-cost-metthane-  ruek-,ghg-rule. 
"Nathaniel Shoafr& Marni Salmon, Incorporating the Social Cost ofCarbon into National Environniental Policy 
Act Reviews for Federal Coal Leasing Decisions, Sierra Club (Apr. 2015), pg. 9, available at 
http://contetit.sienaclub.or,g,,tenvironnigntallaw/sitesJcontent.siei ,raclub.org:,envi ot^ imentallaw/files/scc%2owhite%20 
paper°,^o2 final.pclf. 
1e IQA Guidelines,.strpra note 15. 

Irnvtl. Prot, Agency, Seience & Tech. Policy Council, Peer Review Handbook, 4th Ed. (Oct. 2015), available at 
http:/hvtivw2.epa.aov/sites!productionitilps/2015-09/documents/finttl epa pc:er review handbook- 
4th ed 091415 duinmv link.adf. 
° Envtl. Prot. Agency, The Socia] Cost of Carbon, available at 

http://www3.epa.aov/climatechange/EPAactivities/econornics/scc.hUni  (last aecessed Dec. 4, 2015). 
'` Envtl. Ps •ot. Agency, EPA Science Inventory, Peer Review Agenda, available at 
htq^;//cfpub.epa,;ov/si!si„public pr agenda.efm (Iast accessed Dec. 4, 2015). 
Z2 Whitepaper, sitpra note 2. 
" Whitepaper, sepra note 2. 
2" InsfdeGPA, EPA Uses Novel 'Social Cost ofMethane'!n Landfrll, Orl & Ga.s Proposals (Aug. 26, 2015), 
hltl,r/^insideepa coin/inside-epa/epa-uses-novel-social-cost-methane-landfiil-oil-sas-^roposals
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regulations where the world betaefits but only Americans pay the costs of compliance. In regards 
to the proposed rttle for the oil and gas sector, EPA estimates $460-550 million in global benelits 
and $320-420 million i.n domestic costs. zS However, with respect to the SCC the Administration 
explained "the domestic beneftt would be proportional to be U.S. share of global [gross domestic 
product]."Z6 Applying that logic to the SCM in the proposed oil and gas rule would amount to 
S124-14& million dotnestic benefits 27—far less than the estimated costs of the rule. In fact, 
virtually all the monetized bene#its are attributed to the SCM; without EPA's new SCM 
estiniates the rule would fail the benefit-cost test. 

Clcarly, this metric is yet anothcr attempt by the Obama Administration to advanee an 
unpopular climate agenda—by inventinb a dollar aniount for the price of a ton of inethane to 
justify onerous regulations and cite in public statements. 5imilar to the SCC, the SCM was not 
part of an opeti and public process---instead it was quietly inserted into EPA rulcmakings. The 
SCM was not subject to public notice artd comment proceditres, is built upon a faulty framework 
and liave not been peer-reviewed properly for the purpose of which tlley are being utilized. 
These actiotis only exacerbate tlle regulatory ttneertainty that exists under the Obama 
Administration's regulatory fiat over the U.S. economy and calls into question the integrity and 
fate of regulations relying on the SCM. 

As such, it is critical the EPA immediately halt the use of the SCM in rcgulations and 
respond to the following requcsts by no later than December 21, 2015. Please also iticlude a 
copy of your responses to the following requests in the dockct for the oil and gas proposal. 

1. Please describe the circurnstanees surrounding whcn and how the Agency first 
decided to develop a social cost of inethane estimate, 

2. Please provide a description of the staff resources dedicated to formulating the social 
cos.t of inethatie estimates. 

3. Please describe any efforts by the Agency to seek public input or external expert 
advice on the social cost of inethane during the development stages of the estimates. 

4. Please explain what impact President Obama's Climate Action Plan and subsequent 
V4Thite F-Iouse Methane Strategy had on the Agency's decision to develop a social cost 
of inethane estimate. 

5. Please describe the circumstances surrounding when and ltow the Agcncy decided to 
seek peer review of the social cost of inethatie's application to regalatory impact 
analyses. This response should include the names and qualif'ications of all those 

''3 Cnvtl. Prot. Agency, Rebulatory Impact Analysis of the Proposed Emission Standards for New and Modified 
Sources in the Gil and Natural Gas Sector, DPA-452/R-15-002, Aug. 2015, pp. 1-9, available at 
http:l/nu^v3.epa.^ov/airqualit^/oilandaasl^3fs/o^- prop ria 081815.pdf, 
'-" hiteragency Working Group on Social Cost of Carbon, United States Govemnient, Technical Suppott Document — 
Social Cost of Carbon for Regulatory Impact Analysis — Under Cxecutive prder 12866 (Peb. 2010), pg 11, available 
at Irttns:/hv^vw.whiteliouse.s;ov/sites,/default/files/omb/inforegZfor-a<„encies/Social-Cost-of-C'arbon-for-RIA„pdf 

Wayne J. D'Aitgelo, GPA's Estimate of the "Social Cost of Methane" Used to Justify New Source Performance 
Standards for the Oil and Natural Gas Industry, Fracking Insider (Aug. 19, 2015), 
httnah►°ww.frackinainsider.com/regttlalorv/epas-estimate-of-the-social-cost-of-metltane-used-to justif^,-new-source- 
perfortnance-standards-tor-the-oil-and-natural-gas-industry/ Note: author determined this ftgure by applying a 27% 
proportion of tJS global GDP to the benefit estimates.



Administrator McCarthy 
December 4, 2015 
Page 5 of 5

contacted by the Agency to participate in the peer review. Why did the Agency not 
seek public nominations for peer reviewers? Why was the SCM peer review not 
included in EPA's Peer Review Agenda?zs 

6. When did EPA make the "Whitepaper on Valuing Methane Emissions Changes in 
Regulatory Benefit-Cost Analysis, Peer Review Charge Questions, and Responses" 
publicly available? Why did the Agency post this whitepaper at the bottom of its 
webpage for the SCC? Why is the whitepaper not available on El'A's webpage for 
oil and natural gas rcgulatory actions? I-las the Agency considered creating a separate 
webpage for the SCM? 

7. Did the Agency consider seeking the expert advice of the EPA Science Advisory 
Board or another external peer review panel? If not, why? 

8. In response to pubGc eomments on the SCC, OMB explained "The [Interagency 
Working Group] IWG will continue to follow and evaluate literature on the social 
cost of non-0O2 greenhouse gases and the feasibility of developing non-0O2 social 
cost estimates."'` '̀ Did the Agency consider asking the Interagcncy Working Group 
that developed the social cost of carbon to review the social cost of inethane 
estimates? If not, why? 

9. Please describe the process used and input received in developing the seven charge 
questiotis provided to the three peer reviewers. Why did the Agency not seek public 
comment on the c}harge dttestions? 

10. Please make the SCM study available online as soon as possible and explain why this 
federally-funded study is not available on EPA's website. 

11. Please explain why the EPA did not wait for the NAS to complete its review of the 
SCC before applying the SCM. 

Thank you for your prompt attention to this matter. lf you have any questions with this request, 
please contact the Committee on Environment and Public Works at (202) 224-6176. 

ftrii-es M. Inh ^ ! ~	 "	 --- 
Chairman 
Committee on .nvironment and iblic Works 

'"S Envtl. Prot, Agency, F,PA Science Inventory, Peer Review Agenda, available at 
http://cfDtib.epa .,ov,'si.'si oublic pr aeenda.cfm (last accessed Dec. 4, 2015). 
w tnteral;ency Working Group on Social Cost of Carbon, United States Government, Response to Comments: Social 
Cost of Carbon for Regulatory lmpact Analysis Under Executive Order 12866 (July 2015), available at 
https:liwww.wliitehouse.govlsites/def,,iultfileslomb/inforealsec-res onse-to-comments-final-iuly2015.pdf.
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WASHINGTON, D.C. 20460 

The Honorable James M. Inhofe 
Chairman 
Committee on Environment and Public Works 
United States Senate 
Washington, D.C. 20510 

Dear Mr. Chairman: 

Thank you for your letter of December 4, 2015, to the U.S. Environmental Protection Agency 
Administrator Gina McCarthy regarding the social cost of methane. The Administrator asked that I 
respond on her behalf 

As directed by Executive Orders 12866 and 13563, the EPA must use the best available scientific, 
technical, economic, and other information to quantify the costs and benefits of rules. Rigorous 
evaluation of costs and benefits has been a core tenet of the EPA rulemaking process for decades. This 
fundamental principle of using the best available information underpins the EPA's application of a 
recently published, peer-reviewed methodology for estimating the benefits of methane emission 
reductions in regulatory analysis. In accordance with both the Office of Management and Budget and the 
EPA's guidance, the development and application of this methodology has been subject to extensive 
external review notably as part of the EPA's Peer Review Agenda and through various public comment 
opportunities before being applied in recent proposed rulemakings affecting the oil and gas and landfill 
sectors. Consistent with the agency's practice, the EPA will consider additional public comments 
received on the proposed analyses before finalizing these regulations. 

I am including an attachment prepared by the EPA's technical staff that provides background and 
responds to your questions concerning the development and review of the 	 s social cost of methane 
methodology. 

Again, thank you for your letter. If you have further questions, please contact me or your staff may 
contact Thea Williams in EPA' s Office of Congressional and Intergovernmental Relations at 
wi1liams.theaepa.gov or at (202) 564-2064. 

Internet Address (URL) http//wwwepa gov 
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General Overview of the Development of the EPA's Social Cost of Methane Methodology 

Economics research has long acknowledged that emissions of greenhouse gases (GHG) have the 
potential to impose costs on society. For example, the social cost of carbon (SC-0O 2) is a metric that 
estimates the monetary value of impacts associated with marginal changes in carbon dioxide (CO2) 
emissions in a given year. Estimates of SC-CO 2 therefore provide a way to value changes in CO2 
emissions in benefit-cost analysis (BCA) of policy alternatives. Since 2009, the EPA and other federal 
agencies have used a set of agreed-upon SC-CO 2 estimates in the BCAs used to evaluate major 
regulations that affect CO2 emissions. 1 The interagency process to develop the U.S. Government's 
(USG) SC-CO 2 estimates was an effort to promote consistency in the way agencies quantify the benefits 
of reducing CO2 emissions, or disbenefit from increasing emissions, in the regulatory impact analysis 
(RIA). 

While CO 2 is the primary source of anthropogenic GHG emissions contributing to climate change, other 
GHGs such as methane (CH 4) are also important contributors 2 to the impacts from climate change. 
Similar to the SC-0O2, the social cost of methane (SC-CH4) is a metric that estimates the monetary 
value of impacts associated with marginal changes in methane emissions in a given year. It includes a 
wide range of anticipated climate impacts, such as net changes in agricultural productivity and human 
health, property damage from increased flood risk, and changes in energy system costs, such as reduced 
costs for heating and increased costs for air conditioning. It can be used to quantify the benefits of 
reducing CH4 emissions, or the disbenefit from increasing emissions, in RIAs. 

Prior to August 2015, the EPA quantified potential benefits of CU 4 emission reductions only in 
sensitivity analyses, using an approximation approach based on the global warming potential (GWP) 
metric of methane (e.g., EPA 2012a, 2012b). In these analyses, the GWP of methane was used to 
convert CU4 emissions reductions to CO2-equivalents, which were then valued using the SC-CO 2 . The 
limitations of the GWP methodology compared to a direct modeling approach are such that the EPA 
concluded that the GWP approximation approach would serve as an interim method of analysis until 
directly-modeled social cost estimates for non-CO2 GHGs, consistent with the SC-CO2 estimates 
developed by the Interagency Working Group (IWG), were developed. The EPA presented GWP-
weighted estimates in sensitivity analyses rather than the main BCA. 

A recent study by Marten et al. (2014) provided the first set of published estimates of the SC-CH 4 that 
are fully consistent with the modeling assumptions underlying the USG SC-CO 2 estimates. Specifically, 
the estimation approach of Marten et al. used the same set of three models, five socioeconomic and 
emissions scenarios, equilibrium climate sensitivity distribution, three constant discount rates, and an 
aggregation approach used by the IWG to develop the SC-CO 2 estimates. Prior to Marten et al., there 
were a number of studies in the scientific literature providing directly-modeled estimates of SC-CH4, 
but the EPA had found considerable variation among these estimates in terms of the models and input 

1 The benefits from reducing carbon emissions are equivalent to the avoided social costs associated with those emissions. See 
the February 2010 Technical Support Document (TSD) and November 2013 TSD Update (revised July 2015) on OMB's 
website for a complete discussion of the methods used to develop the USG SC-CO 2 estimates: 

https://www.whitehouse.gov!sites/default/files/omb/inforeg/scc-tsd-final-july-20 15 .pdf. 
2 See EPA Endangerment Finding: Endangerment and Cause or Contribute Findings for Greenhouse Gases Under Section 
202(a) of the Clean Air Act, 74 Fed. Reg. 66,496 (Dec. 15, 2009).



assumptions that made them outdated and inconsistent with the methodology underlying the USG SC-
CO2 estimates.3 

To better incorporate the existing literature on the economic benefits of reducing methane emissions, the 
EPA has now used the estimates from Marten et al. (2014) to value methane impacts in the BCA for two 
proposed rules: Proposed Revisions to the Emission Guidelines and New Source Performance Standards 
in the Municzpal Solid Waste Landfills Sector (EPA 2015a) and the Proposed Emission Standards for 
New and ModJIed Sources in the Oil and Natural Gas Sector (EPA 2015b). In addition, the estimates 
were presented in sensitivity analysis supporting the Proposed Phase 2 Greenhouse Gas Emissions 
Standards and Fuel Efficiency Standards for Medium- and Heavy-Duty Engines and Vehicles (EPA 
2015c). 

Consistent with its standard rulemaking practice and commitment to transparency, rigorous analysis, and 
public involvement, the EPA has sought public comment on the valuation of non-0O2 GHG impacts and 
scientific review of the usage of the SC-CH 4 estimates from Marten et al. (2014) throughout the process 
leading up to its inclusion in the main BCA's of proposed rules. First, the EPA has sought public 
comment on the valuation of non-0O2 GHG impacts in proposed rulemakings since 2011 (EPA 201 la, 
201 ib). In general, commenters have agreed with the EPA's assessment of the challenges associated 
with the GWP-based approximation approach to valuing non-0O2 GHG impacts, and supported the use 
of directly-modeled estimates of the SC-C114 to overcome those challenges (EPA 2012a, 2012b). 
Second, as discussed in detail in the recent proposed rulemakings with methane impacts (EPA 201 5a, 
2015b, 2015c), both the development and application of the Marten et al. estimates have been subject to 
extensive review. The study was conducted as part of ongoing basic research by economists at the EPA 
who regularly conduct and publish research in academic journals to advance understanding of the 
economic costs, benefits, and impacts of environmental problems. The methodology and resulting 
estimates themselves underwent a standard double blind peer review process prior to journal publication. 
Because the Marten et al. study was published fairly recently in the peer reviewed literature, and the 
application of the Marten et al. approach represents a shift from the prior approach used in RIAs, the 
EPA then sought additional external peer review before applying this work in the primary analysis of a 
proposed regulation. 

The external peer review of the RIA application of Marten Ct al. (2014) was designated as influential 
scientific information (151), and was added to the EPA Peer Review Agenda for Fiscal Year 2015 in 
November 2014, as shown on the EPA Science Inventory website. 4 Because the external peer review 
was to consider the straightforward process of applying the results of a single paper that was both well 
suited to use in regulatory analysis and had already undergone peer review for publication in a scientific 
journal, the EPA conducted a standard letter review of technical issues associated with its application. 
The public was invited to provide comment on the peer review plan, but the EPA did not receive any 
comments. Per Executive Order 12866, the proposed regulatory actions using these new estimates—the 
oil and natural gas sector, the landfill sector, and the medium- and heavy-duty engine and vehicle 
proposed rulemakings—went through standard 0MB review prior to publication, and consistent with 

See discussion in U.S. EPA (2012a, 2012b, 2015a). 
"The Peer Review Agenda is available at: http:!/cub.epa.gov/si/sipublicpragenda.cfm . This review is listed under "ISI" 
and "Office of Policy," "Valuing Non-CO 2 GHG Emission Changes in BCA". Complete record at: 
hp://cub.epa.gov/si/sipublicpraview.cfm?dirEntryID=29  1976.



agency practice, the EPA sought public comment on the application of these new estimates in the BCA 
for each of these proposed rulemakings. The agency will consider the comments before finalizing the 
rules later this year. 

All documents pertaining to the external peer review, including a white paper summarizing the Marten 
et al. (2014) methodology, the charge questions, and each reviewer's full response is available on the 
EPA Science Inventory webpage, and in the dockets for both the oil and natural gas sector and landfill 
sector proposed rulemakings. As noted in the online docket for each rulemaking at 
www.regulations.gov , a copy of the published Marten et al. study is available to the public through the 
US EPA Docket Center Public Reading Room. 5 The peer reviewers were asked to answer seven charge 
questions that covered issues such as the EPA's interpretation of the Marten et al. (2014) estimates, the 
consistency of the estimates with the U.S. Government's SC-CO 2 estimates, the EPA's characterization 
of the limits of the GWP-approach to value non-0O2 GHG impacts, and the appropriateness of using the 
Marten et al. estimates in RIAs. The reviewers agreed with the EPA's interpretation of Marten et al.'s 
estimates; generally found the estimates to be consistent with the approach taken in the USG SC-CO2 
estimates; and concurred with the limitations of the GWP approach, finding directly modeled estimates 
to be more appropriate. 

As discussed in the RIAs for the oil and natural gas sector and landfill sector proposed rulemakings, the 
EPA supports continued improvement in the USG S C-CO 2 estimates and agrees with comments from 
external reviewers that improvements in the SC-CO2 estimates should also be reflected in the SC-CH4 
estimates. Through many forums, the EPA and other members of the IWG on the SC-CO 2 have received 
many thoughtful suggestions for areas of potential improvements for the SC-CO 2 estimates. In response, 
the IWG is currently seeking independent advice from the National Academies of Science, Engineering, 
and Medicine on how to approach future updates to the SC-CO 2 estimates. 6 In the meantime, the IWG 
and 0MB continue to recommend the use of the current SC-CO 2 estimates in RIAs. 7 The fact that the 
reviewers agree that the SC-CH4 estimates are generally consistent with the USG SC-0O2 estimates, 
which continue to be recommended by OMB's guidance, and in light of past comments urging the EPA 
to value non-0O2 GHG impacts in its rulemakings, led the EPA to conclude that use of the Marten et al. 
(2014) SC-CH4 estimates is an analytical improvement over excluding changes in methane emissions 
from the monetized benefits analysis of recent proposed RIAs. 

The online record for Marten et at. (2014) in each rulemaking docket provides complete contact information for the US 
EPA Docket Center Public Reading Room, including the physical address, phone number, and email address. 
6 Information about the status of the National Academies' review is available on the Academies' website at: 
http://sites.nationalacademies.org/DBASSE/BECS/CurrentProjects/DBASSE  167526. 

https://www.whitehouse.gov/blog/20 1 5!07/02!estimating-benefits-carbon-dioxide-emissions-reductions 
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The Honorable James Inhofe 
Chairman 
Committee on Environment and Public Works 
United States Senate 
Washington, DC 20510 

I am pleased to support the charter of the Chemical Safety Advisory Committee in accordance 
with the provisions of the Federal Advisory Committee Act, 5 U.S.C. App. 2. The Chemical 
Safety Advisory Committee is in the public interest and supports the U.S. Environmental 
Protection Agency in performing its duties and responsibilities. 

I am filing the enclosed charter with the Library of Congress. The Chemical Safety Advisory 
Committee will be in effect for two years from the date it is filed with Congress. After two years, 
the charter may be renewed as authorized in accordance with Section 14 of FACA (5 U.S.C. 
App. 2 § 14). 

If you have any questions or require additional information, please contact me or your staff may 
contact Christina Moody in EPA's Office of Congressional and Intergovernmental Relations at 
moody.christinaepa.gov or (202) 564-0260. 

This paper is printed with vegetable-oil-based inks and is 100-percent postconsumer recycled material, chlorine-free-processed and recyclable.
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Jitne 15, 2015 

The Honorable Gina IVIcCai-t11y 
Adniinistrator 

Environmental Protection Agency 

1200 Pennsylvania Avenue, N W 

Wasllington, D.C. 20460 

Dear Adlninistrator N1cCarthy: 

We ^%, ritc regarding two proposed Environtnental Protection Agency ("EPA") rtules to 
reduce carborn dioxide emissions ft-om poxver plants as part of President Obama's Climate Action 
Plan. These i-ules will regulate greenhouse gas ("GHG") emissions from both existing I and new' 
stationary clectric utility getlel-ating units ancl are expeeted to have widc-ranging enviromnetital 
and econolnie impacts. In promulgating tllese Clean Air Aet rules, EPA inust earefully atici 

lawfully consider all the effects of its rulemaking, iticluding the effects on endangered and 

threatened species listed under the Endangered Species Act ("ESA"). However, as the 

ntlemaking process concludes, it appears that EPA 11as not satisfied its obligations under section 
7 of the ESA. 

The House C'otntnittee on Natural IZesources anci the Setlate Comnlittee on Envit-onment 

and Public Works ("EPW") have jurisdiction over the inlplenlentation of the ESA. "hhe EPW 
Co7ntnittee also has jurisdiction over EPA's progranls in genera1 and the Clean Air Act in 

particular. I3oth Colmnittees have been conductitig oversight on EPA's lack of consLiltation in 
connection with these tules. 

^ Carhon Pollution Eniissiol Guidelines for Txistimu Stationary Sources: Flectric Utility Generating Units, 79 Fed 
I:eg. 34,830 (proposed June 18, 2014). 

' Standards of Performance for Greenhousc Gas Erriission5 From New Stationary Sources: Electric Utility 
Generating Units, 79 Ped. Reg. 1430 (proposed Jan. 8, 2014). 

,`Hil	,:.f-.v<- f r a "P:,<
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On March O, 2014, a letter was sent to EPA and the Fislh and Wildlife Servjce ("FVv'S") 
by iiiembcrs of the EPW Committee asking 17 questions about the need for and scopc of section 
7 consultation for the proposed rule for new power plants. `I'he response ti-om the FWS on May 
27, 2014, contirmed that EPA had not requested to engage in ESA consultation. EPA's 
response, dated June 20, 2014, said only that EPA would comply with the ESA. Neitller 
response explained F.PA's omission of a"may affect" detertnination for the proposed rule for 
new power plants nor included meanin^ful information necessary to address the EPW 
Conunittee's legitimate oversight concerns. 

During a March 19, 2015, theat-ing beforc the Natural Resources Cotnmittee, FWS 
Director Dan Ashe testified that EPA had not initiated consultation with FWS on the impacts of 
the two powez- plant rules on ESA-listed species, includin-,, the endanbered manatee.' Foltowing 
that hearin g , a letter was sent to Director Ashe that sought to clarify wllether FWS intended to 
t-equest that EPA entet- itlto ESA consultation with the FWS on t11e two rules.4 

In his response, clated April 20, 2015, Director Ashe confirtned t11at FW'S 17ac1 not 
requested that EPA irnjtiate consultation on the power plant rules and did not intend to do so 
"because ... EPA has full knowledge of tlleir Section 7 responsibilities."^ This response raises 
morc questions than it answers. 

Aecording to section 7 of the ESA, feclei-al ace.ncies tnust consult with the appropt-iate 
Service whenever a ciiscretionary agency action, including a rulemaking, "may affect" a listed 
specics ot- designated critical ihabitat. t' Federal courts routinely enjoin agency actions, including 
some taken by EPA, for failure to consult pursuant to section 7 of tlhe ESA.7 

I Gxnniining t/te Shending Priorities cmd 1ticsions ojtlre U.S. Fish anr! fYildlif> Service anrl thc;l4rttonctl Occctnic 
und .4trnosphef •ic.4c1171inistrutiorn in the Pres • iclant's FF 201 b Bucl,c, t Proposal: Hearin g I3efore the Sanccontms. on 
Feclerttl Lantfs ttml !t'ntcrr, f'ou ,er ctncl Ocerrns of tFtc 11. Corrun. nn Vatural Rcsorrrec>s, 1 14 `t ' Cong. 1',201 5). The 
^ianatee was tirst listed under the ESA in 1967. See Endan^.!ered Species, 32 Fed. Reg. 4001 (Feb. 24, 1967). 
4 Letter from Rob Bishisp, Chairtnan, 11, C.omm. on Natural Resources. to Dan Ashe, Director, U.S. Fish and 
Wifdlife Sercice (Apr. 2, 2015), http:i/naturalresources.house.gov uploadedfiles-lettertoaslie 4_2_15.pdf. 
' Letter froin Dan Ashe, Director, U.S. 1= isli and Wildlife Service. to Rob Bishop, C'hairman, H. Comm. on Natural 
Resoin-ces (Apr. 20, 201 5), http:'rnaturalresources.house.1!ov'uploacledliles;asherespotlseletter.pdf. 

Endangered Species Act §7, 16 U.S.C. ^ 1536. The agency must consult ss^ith the National Ylarine I^islheries 
Service ("N1v1FS") if' tl7 e proposecl action svill afEect niarine species, or the F1k'S if the action svill aff'ect 
non-marine species. 
^ See, e.g., W. Waterslleds Project v. Kraayenbrink, 632 F.3d 472 (9' 1 ' Cir. 201 1) (enjoining amenduients to grazin(y 
regulations); Wash. 7'oxics Coal. v. Envtl. Prot. A genc y , 413 F.3d 1024 (9'^' Cir. 2005) (enjoinin , EPA's registration 
of pesticides pendins compliance with section 7). Tlte ESA's citizen suit provision explicitly approves injunctions 
for "\ iolatiotl[s] of any provision of this Act or regulation issucd urndcr the authority thereof." 16 U.S.C. ti 
1540(g)(1)(A).
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FLUrther, ESA regulations task each federal agency with "review[ing] its actions at the earliest 
possible titne to cletertnine wllethcr any action mcit^ ciJfect listecl species or critical habitat."8 
According to the FWS's Endangerec[ Species Cotisultation Handbook, whicll is intended to guide 
federal agencies through the ESA's consultation re(juirei-iients, it is appropriate for ati agency to 
make a"may affect" determination "when [its] pt-oposed action inay pose ariv effects on listed 
species or designated critical llabitat."' If t11e agency determines that its proposed action tnay 
have anl) effect on a listed species, the agency is required to consult witlt the appropriate Service 
- evcn if the effects at-e beneficial.10 

In its "may affect" atlalysis for the existing power plant t-ule, EPA detertnined that the i-ule is 
likely to have "positive" effects because it will reduce overall GHG emissions. t ^ Citing previous 
EPA analysis that founci it was itnpossible to cleternnine the effects of redttced GHGs on specific 
speeies, EI'A also concluded that the reduced GHG emissions brought about by the new rule 
would cause only "very small clZanges." i2 Additionally, EPA analogized the "remote" effects of 
the new t-ule to the Ninth Circuit Court ofAppeals ruling in Gr-ound Zero Center for Norz-Violent 
Actiorr t ,. U.S. Dept. ofNEn.y, wllere the court found consultation on the possibility of an 
accidcntal missile explosion was unnecessary in part because the chance of the explosion 
occut-rirng was infinitesitnal. t ' Additiollally, wlicn EPA asserted that the effects are "very sniall 
changes" and "reniote" it cited a Departmcrnt of the Interior ("DOI") nlemorandurn regarding the 

" 50 C.F.R. ^ 402.14(a) (emphasis added). 

U.S. Fish and Wildlife Service, Endan-ercd Species Conservation }landbook xvi (emphasis in original). 

° Karuk Tt-ibe v. U.S. fForest Serv., 68 1 F.3d 1006, 101 1(9"' Cir. 2012) ("The ESA requires consultation with the 

Fish an(i Wildlife Service or the NOAA Fisheries Service fot- any 'a g ency action' that `may affect' a listed species 

or its eritical habitat."). See ctlso Conservation Con g . v. U.S. Forest Serv., No. CIV. S-13-0832, 2013 U.S. Dist. 

LEXIS 127671, at *i5, 60 (E.D. Cal. Sept. 6, 2013) (explaining that section 7 consultation is required "[slo lorlg as a 

[listed species] is present" and that "[e]ven a beneticial effect on the species or habitat `triggers the requirenient."'). 

" Carbon I'ollution Emission Guidelines for Existing Stationary Sources, suprcu note 1, at 34,933. 

(d. at 34,934. In the ESA section of the proposed rule Por existing power plants, EPA refers to the effects of its 

action as "very small" and "remote." These terms appear to be drawn froni consultation regulations promulgated 

tttider the previous administration. See Interagency Cooperation Under the Endan gered Species Act, 73 Fed. Re-. 

76,272 (Dec. 16, 2008). See aL.ro IiR(S rIVA ALEXANDER & M. LYNNE CORh, CONC;. RESEARCH SERV., RL 34641, 

CHANGES 10 THE COXSULTATION RFGtiI.A"t IONS OF TILE ENDANGERED SPE:CIfis ACT (ESA) 9(2009). However, 

those re-ulations wet2 rescinded in 2009 shortly after President Obama took oftice and the 1986 consultation nt'Ic s 

werc reinstated. See Interagency C'ooperation Under the Endan;ered Species Act, 74 Fed, Reg. 20,421 (May 4, 

2009). EPA's apparent reliance on a rescinded rule and related legal ouidance (i.e., the 2005 DOl tnemorandum. 

iitlrer note 14) casts doubt on Director Ashe's contidence in EPA's "full knowled-e ol'tlteir Section 7 

responsibilities." 
13 W1iat EPA fails to mention is that section 7 consultation was not required primarily "becattse the Navy lacks the 

discretion to cease Trideut II operations at Bam^or for the protection of the threatened species." Grotuld Zero Ctr. 

for Non-Violent Actioti v. U.S. Dept. of Navy, 343 F.3d 1082, 1092 (9"' Cir. 2002). `I'he cout-t round that President 

Clinton — tiot thc Navv — detenniined wliere the submau-ine base would be located, so the risks inherent to Trident 

tnissiles were attributable to the President's decision and not to the Navy's action. Irl.
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polar bear l4 and a prior EPA rule. 15 EPA conveniently did not mention tliat thcse analyses have 

substantial focLts upon the difticulty of tracing the effccts of GHG emissions fi-om a sitngle source 

— not from the entit-e electt-icity generating capacity of the United States. 

After dismissing these "positive," "very small," and "remote" effects of the rule due to 

overall rcductions in GHG etnissions, EPA tllen determined that section 7 consultation was 
16 LUltlecessary. 

It is clear that EPA entirely neglected to assess the ground-level effects of its regLtlation. The 

most recent govertunent analysis projects that retirements of coal-fired power plants will double 

by 2020 as a result of the rule. l7 EPA itself has conducted analysis that also anticipates tile early 

retirement of coal-fired gencrating units. lg Dist-uption and early retirement of operational power 

plants at-e precisely the kind of real-world impacts that EPA must assess before promulgating a 
rule. Specifically, EPA must analyzc the effects of its action — including the closure of power 

plants — through the lens of the ESA. 

" Memoranduni froni David Longly Bemhardt, Solicitor, U.S. Department of the Interior re: "Guidance on the 

applicability of the Endangered Species Act's Consultation Requirements to Proposed Actions Involvin; the 

eniissions ofGreenliouse Gases" (Oct. 3, 2008). 

15 Environmental Protection Agency, Light Duty Vehicle Greenhouse Gas Standards and Corporate Average Fuel 

Econotny Standards Response to Coniment Docunient for Joint Rulemakiug at 4-102 (Docket EPA-OAR-HQ-2009- 

4782). 
16 While EPA apparently feels that the effects of GHGs on species are negligible, the Sen^ices responsible for listing 

species under the ESA have found that climate change or global warming affects a plethora of endangered species. 

According to recovery plans froni the USFWS and NMFS, the following species are or may be affected by climate 

change or global warniing: Akiapolaau, Akohekohe, Atlantic salmon, Bay checkerspot buttertly, Butte County 

meadowfoani, Chinook salnion, Chiricahua leopard frog, chum salmon, Colusa grass, conservancy fairy slirimp, 

Contra Costa goldfields, delta green ground beetle, desert tortoise, few-flowered navarretia, flesliy owl's clover, 

Gowen cypress, green's tuctoria, hairy orcutt grass, Hawaii'Akepa, Hawaii creeper, Holmgren niilk-vetch, Hoover's 

broomspurge, Karner blue, Kauai akialoa, Kauai 'o'o, Lake County stonecrop, large Kauai thrush, Laysan duck, 

(.och [.omond coyote-tliistle, longhorn fairy shrimp, nlany-flowered navarretia, mat-forming duillwort, Maui 'akepa, 

Maui parrotbill, Moloka'i creeper, Moloka'i thrush, Motuu Graham red squirrel, Nukupu'u, Oaliu alauahio, Oahu 

'elepaio, orca,'O'tt, palila, Pitclier's thistle, Po'ouli, Puaiolli, Quitio checkerspot butterfly, Sacratnento orcutt grass, 
San Joaquin Valley orcutt grass, Shivwitz niilk-vetch, short-tailed Albatross, slender orcutt grass, soft-leaved Indian 

paintbrush, Solano grass, Spalding's catchfly, sperni whale, steel►tead trout, Steller sea-lion, vemal pool fairy 
shrimp, vernal pool tadpole shritnp, water Howellia, white abalone, whooping crane. Recovery plans can be found 
at: http://www.fws.gov/endanaered/species/recovery-plans.html.  
17 U.S. Energy Information Administration, Analysis of the Irnpacts of the Clean Power Plan 16 (May 2015) 

("Projected coal plant retit•ements over the 2014-40 period, wliich are 40GW in the AE02015 Reference case (most 

before 2017), increase to 90 GW (nearly all by 2020) in the Base Policy case (CPP)."). 

ts Cwrtpare IPM System Sumniary Report, Base Case (EPA-HQ-OAR-2013-0602-0223) icitlt IPM Systetn 

Summary Report, Option 1 State (EPA-HQ-OAR-2013-0602-0227). In all scenarios, EPA expects power sector 

coal use to ciecline. See Summary of IPM Analysis of Individual Building Blocks for 1 1 l(d) (EPA-I-IQ-OAR-2013- 

0602-0471).
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One power plant that is likely to retire at least some of its coal-powered generating units due 
to EPA's rule is Big Bencl Power Station near Tam	

<
pa, Florida. Big Bend has been designated 

as a prinlary wann-water manatec refuge,'" is sLUTounded by a nianatee sanctuary, 21 and has a 
manatee protection plan appencied to its National Pollutant Discharge Elimination System 

("NPDES") permit. 2' Gencration at the Crystal River I'lant, another coal-fircd power plant in 
Florida that has becn designated as a manatee refitge 23  and lias a manatee protection plan 

appended to its NPDES permit, 2 `' may also be disrupted by the rule. 

Clearly, power plants like Big Bend tincd Crystal River are critical to the survival of tlhc 
manatee. The. FWS's owm Manatec Recovery Plan repeatedly stresses the itnportance of the 
warm-water refit ves crcated by the plants. In fact, one of the primary objectives of the Service's 
Manatee Recovery Plan is to "protect ... manatee lhabitats," including "industrial wat7n-water 
refugcs."'`' FWS also estimates that almost two-tllirds of rnanatees rely on power plants when 
the water temperature plunges.' 6 Without a watm-water refttge, nlanatees that are subjected to 
cold expei-ienee "skin lesions, fat clepletion, internal absc.esses, gastrointestinal disorders, 
constipation atld secondary infections" and death.27 

A regulation that causes designateci manatci; refuges hke Big Bend or Crystal River to slntt 

down or alter tlieir operations would significantly and adversely affect the endangered manatee.'`s 

19 Sean Cockerham, Do it%or the munntee.s, GOf /rrtirmcike:r-sctvs of proteetimg coal Plcrnts, MCCi.nTt H1' DC, Mar. 
19, 2015 ("Tampa Electric spokeswomatl Cherie ,lacobs said the four units at the Big E3end Power Station, a major 
attrrtction for manatees and tourists, are cun •ently expected to last front betvveen 2035 an(i 2050. But the proposed 
new carbon pollution rttle could result in `one or niore ttnits' closed in 2025 instead, she said."). 
20 U.S. Fish anci Wilcitife Service, Florida iv[anatee Recovery Plan 16-17 (2001), 
http:irwww.f^vs.gov/northfilorida/Manateu `Recovery3620P1an12001_FWS_Florida_Manatee_Recovery Plan.pdf. 

11 50 C.F.R. ` 17.108. 
'` 13ig Bend Power Station, NPDES Permit No. FL0000817 ("The Pennittee shall continue eotnpliance Nvith the 
facility's lvlarnatee Protection Plan approved by the Department on t1u^,ust 6, 2003, att(i as amended ttiereatter."). 

'; Florida tManatee Recovery Plan, st+pra note 20. at 16-17. 
^' Crvstal River 1'lant.. NI'DES Pertnit No. FLOOOOl59 and FL0036366. 

t'lorida Matnatee Recovery Plan, supru note 20, at 83-84. 

lrt. at 28. 
" Florida Fish arnd Wildlife Conservation Commission, Fiorida Manatee Cold-related Unusual Mortatity Event, 
January-April 2010, Final Report iii (Apr. 19, 201 t), 
http:^^myfwc.cont;'media;'15361842010 h9anatee Cold retateci UivIE FinaLpdr. 

Other likely effects of EPA's power plant rules, including increased renewable energy generation, may also affect 
F.SA-protected species. For example, FWS cites an article 5hotiving that for every megawatt of ener gy genet•ated by 
wind turbineN in tlte United States arnd Canada, 11.6 bats will die annually. Fish and Wilcilife Service, [ndiana Bat 
Ftttalities at Wind Energy Facilities (2014), ihttp:%'www.Fws.gov:'midwest'windt"wildlif'eimpactsi'inbatatalities.httnl 
(citin^r Paul M. Cryan, }Yinct 'llu •hrncs cr_e Loncf.ccctpe Tmpedinimts 10 the tVrgmtaY Connc°ctivilY o/ Bnts, 41 GwTL. 

L. 355. 364 (2011)}.
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We arc astotu1ded that EPA omitted any reference to the ESA or thc sectii>n 7 consultation 
requircment in the proposed t2tle fot- new power plants."' It is tuiclear why F.PA would consider 
the impaets of one rule on listecl species anci conclude there were "positive" effccts from Gl(G 
reductions, but dccline to consicler the eFfects oi' the corniparnion rule, which will also reduce 
GI-IG emissions.'0 

ln order for the CotTUnittees to better understand EPA's detetmination that section 7 
consultation was ttnnecessary for thc proposcci rule tor existing power plants, as Nvell as the 
decision tlot to include any ESA analysis in the proposed t-ule for new power plants, plcasc 
providc the following docttmcnts and information by Mon(lay, June 22, 2015: 

t) lf thc likely cffects of EPA's actiorn on ESA-listed species or habitat will be "positive," 
wouid those "positive" effects be best dcscribe(i as "wholly beneficial," "insignifieant,' 
"discountable," or "no effcct?" Please explain yotu- answer in detail. 

2) If the likely effects of EPA's actiorn on ESA-listed species or habitat will be "remote" or 
"very small," would those ettects be best described as "wholly betleficial," 
"insigniticant," "discountable," or "no ef'fect?" Please explain your answer in detail. 

3) A11 t-ecorcls, doeuments, analyses, tilemoranda, and con1munications concerning the 
effects of the proposcd ntle for existing power plailts on ESA-listed species or habitat, 
inciuding EPA's consideration of its ESA obli^ations witlt t-egard to Hhis rule. 

d) A11 recorcls, documents, analyses, znemoranda, and comtinunications concerning , the 
effects of the proposed t-ule for new power plants on ESA-listed species or habitat, 
including EPA's consideration of its ESA oblidations with regard to this rule. 

5) All docttments reflecting communications involving the Department of the Interior, 
incluclint-, the FWS, concerning the applicability of the ESA and!or section 7 consultatiotl 

29 Standards of Performance for Greenhouse Ga.s tanissions From New Stationary Sources: I:lectric tJtility 
Generating Units, supra ttote ?. Compctre 79 Fed. Reg. 34,830, 34,832 (including "Fundangered Species Act" in list 
of"Impacts of the Proposed Action"), wr[Iz 79 Fed. Reg. 1430, 1432 (omittin g "Endangered Species Act" in list of 
"Impauts of the Proposed Action"). 
3 " This is not tlre fir,t inconsistent position EPA has taken on the consultation requirements for power plant rules. 
Just last year. FPA concluded consultation with ttie Services on its Cooling Water Irntake Stiucture ("CWIS") i-ule. 

^	^	^,	^^	^	,	,	^	, ^	 ^>	^	^, _
	 .. <tnother wtde-rant,^n c re,ulation ^rf -f^ctin^ po4^^cr plants. Fhe rosulUn u  pro^rammatic Biolo.,ical C)p^nton ( .. I3i(^p ) 

issued bv FWS and NtvtFS specifically contemplated effect, on endanuered species, includin g the nlanatee. It also 
analyzed the impacts of thertnal discharges. 'I'he ti-ery existence ot' this BiOp conflnns that changes lo power plant 
operations hme etfects on E:SA-protected species that merit consultation undcr section 7— a fact tliat FPA no^\ 
seems to cienv.



The Honorable Gina McCarthy 
June 15, 201 S 
Page 7

for the proposed rules for new or elistinl; power plants. 

6) A11 documents refle.ctin^^ communications involving the Couticil for Environmental 
Quality coticernin(; the applicability of the ESA and/or section 7 consultation fot- the 
proposed rules for- nevv or existin , power plants. 

Instructioiis and detirnitions tor respoinding to this request are enclosed. Please have your 
staff contact Rob Gordon or Jessica Conraci with the House Cot-nmittee oti Natural Resources at 
(202) 225-7107, or Byron Brown with the Senate Cotnmittee on Cnvironnient and Public Works 
at (202) 224-6167 with any questions-

Sincerely,

^^- 
f	 ^ 

^es M. Inlhofe 
1lairman 

Senate Committee on Environment and 
Public Works 

rc: Kaul Grijaka, Rankimz Nteniber, Committee on Nattnral Resouwrces





OFFICE OF

AIR AND RADIATION 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460

The 1-lonorable James Ni. Iiihofe 
Chairinan 
Committee on Environment and Public Works 
United States Senate 
Washineton, D.C. 20510 

Dear Mr. Chairman: 

Thank you for your letter of June I 5. 201 5. to U.S. Environmental Protection Agency 
Adniinistrator Gina McCarthy regarding the EPA's proposed greenhouse gas regulations for new 
and existing fossil foci-tired power plants and consultation under the Endangered Species Act 
(ESA). The Adni in i strator has asked hat I respond on her behalf. 

Any rule the agency finalizes in CSOflSC to those proposals will he based on sound science, will 
be legall y sound. will compl y with the [SA. and ill also address an comments we receive on 
the FSi\. The EPA recognizes the Ililportance of IollowinL all applicable laws and statutes, and 
assuring environmental regulations are developed to facilitate maintenance ofa reliable, 
affordable energ y portfolio and a diverse mix of fuels in providinu the nations electricity, while 
also ensurin g the protection of human health and the environment. Coal-fired power plants arc 
the largest contributor to U.S. greenhouse gas emissions, and climate change poses a serious 
threat to human health and the environment. including wildlife. 1 lie EPA's proposal would 
ensure that progress toward a cleaner, safer and more modern power sector continues through the 
deployment of the same types of modern technologies and steps that power companies are 
already using. 

As you are aware, in the Clean Power Plan proposal, the EPA proposed to determine that this 
proposed rule (if promulgated) would lot have effects on listed species that would trigger the 
section 7(a)(2) consultation requirement. 79 Fed. Reg. 34.530. 34.933-34 (June IS. 2014). At this 
point, tile EPA has not titialized this determination or taken any final action in connection with 
this proposal or with the proposed rule tr new power plants. The EPA would linalize its 
consideration of ESA requirements in connection with the issuance of any final rules and iii that 
context would address an y coininclils raising ESA issues. 

Because EPA has not finalized its determinations regarding ESA requirements. ii would he 
premature at this point for the agency to address in detail an y hypothetical questions regarding 
the ES.\ in connection with an y potential final rules. In response to your Inst question. however. 
we should point out that EPA's statement in the preamble to the proposed nile for existing 
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facilities that the projected environmental effects of the rule would he positive - i.e.. that 
emissions of GHGs and other pollutants ould he reduced - was not intended to address effects 
of the rule on listed species or designated critical habitat for purposes of assessing ESA section 
7(a)(2) requirements and did not constitute any tlnding of effects l'or that purpose. Rather. EPA 
was noting that as an overall matter. the rule (if promulgated) would have a net positive 
environmental efiect by virtue ol red ucing emissions of certain air poi I wants. Such an overall 
effect on the national and global en irunment does not. however, necessarily translate into an 
effect on any listed species in its habitat for section 7(a)(2) purposes. 

As the climate changes. species will need to either adapt to the new local climate or migrate to 
stay within their preferred climate zone. The National Research Council stated that some species 
will be at risk of extinction, particularly those whose migration potential is limited whether 
because they live on mountaintops or fragmented habitats with barriers to movement, or because 
climatic conditions are changing more rapidl y than the species can move or adapt. Likewise, the 
201 4 National Climate Assessment found that currently prevalent species may disappear from 
cet-inin areas due to rapidly changing habitats caused b y climate change and other stressors. 

With regard to the ESA. EPA specifically described iii the preamble the l)epartment of the 
Interior's (DOl) view that the best scientilic data available (a relevant data standard for ESA 
purposes) are insufficient to draw a causal connection between GHG emissions and effects on 
listed species in their habitats. DOl has thus been clear that where the effect is climate change. 
actions involving GHG emissions cannot PaSS the "may affect" test ol the section 7 regulations. 
For section 7 purposes. thei-ef'ore, such GI-IG-related actions would have no effect on listed 
species and arc not subject to ESA consultation. 

As described in the preamble. EPA has also supplemented 1)01's analysis with the agency ' s own 
consideration of GI-IG modeling tools and data regarding listed species. As EPA explained, in the 
Context ofa separate rule involving GHG emission standards for light duty vehicles. EPA 
examined the GI-IG emission reductions achieved by that rule and concluded that available 
modeling tools cannot link the calculated small, time-attenuated changes in global metrics to 
effects on speci lie listed species in their particular habitats. EPA concluded that an y potential for 
effects would thus be too remote to call for section 7 consultation. In response to your second 
question, EPA notes that this analysis did not conclude that there would be any "likely effects" 
of any character (whether "remote" or 'very small") on listed species or designated critical 
habitat. Rather. EPA concluded that in light ol the available data, any possibility for effect would 
be too remote to trigger section 7 consultation requirements. Notabl y. EPA's anal ysis involved 
the entire sector of light dut y vehicles - not merely a single source oIGHG emissions - and a 
quantit y of GHG emission reductions substantially larger than that at issue in the proposed power 
plant rules, EPA's analytical conclusions are thus readil y transferable to the current context and 
both supplement, and are entirely consistent with. DOl's assessment regarding ESA 
requirements desc ri bed above.' 

1 As described in the preamble to the proposed rule for e\isting power plants. EPA also considered reductions in 
non-GHG air emissions that would be achieved by the nile, it' promulgated. As explained in the preamhle. EPA 
lacks relevant discretion under section III of the Clean Air Act to adjust the standard based on potential impacts of 
such pollutants on listed species. Under longstanding ESA regulations and precedent. section 7 consultation is thus 
not required with regard to such emissions.



As EPi\ explained in the preamble, the precise steps taken to implement any final rule are at this 
point uncertain atid cannot be determined or ordered by the rule. EPA cannot predict with 
reasonable certainty where specific implenieniation measures would take effect or which 
measures would be adopted. It is thus uncertain how a luture implementation ilan br a particular 
state, such as Florida. miht affect. ifat all. the operations ofa specific existing fhcility, such as 
the Bi Bend Power Station and the Crystal River Plant. EPA notes that section 7(a)(2) of the 
liSA does not provide for such speculation. Rather. eflCcts must be reasonabl y certain to occur to 
qualify for ESA purposes.4 

Again, thank you for your interest in these important rulemaking. lfyou have further questions. 
please contact mc, or your staff may contact loni I)ickersoti in my office at 
dickerson.tomepa.gov or (202) 564-3638.

Janet G. McCabe 
Acting Assistant Administrator 

Your letter states that EPA did 1101 address ESA considerations in the preamble to the proposed rule for new power 
plants. If EPA promulgates that rule, the agency would address the ESA (and any comments received regarding the 
ESA) in that context. EPA notes that in the proposal for new power plants. EPA indicated that the proposal was 
unlikel y to have significant impacts of any type because "available data indicate that, even in the absence ot'this 
rule, existin g and anticipated economic conditions v ill lead electricity generators to choose new generation 
technologies that would meet the proposed standard without installation of additional controls". 79 Fed. Reg. 1430. 
1495 (January 8. 2014)."



THE ADMINISTRATOR OF THE ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

.1 

L PRO1 

The-Honoraames-Irthofe---
Chairman 
Committee on Environment and Public Works 
United States Senate 
Washington, DC 20510 

I am pleased to support the charter of the Environmental Laboratory Advisory Board in 
accordance with the provisions of the Federal Advisory Committee Act, 5 U.S.C. App. 2. The 
Environmental Laboratory Advisory Board is in the public interest and supports the U.S. 
Environmental Protection Agency in performing its duties and responsibilities. 

I am filing the enclosed charter with the Library of Congress. The Environmental Laboratory 
Advisory Board will be in effect for two years from the date it is filed with Congress. After two 
years, the charter may be renewed as authorized in accordance with Section 14 of FACA (5 
U.S.C. App. 2 § 14). 

If you have any questions or require additional information, please contact me or your staff may 
contact Christina Moody in EPA' s Office of Congressional and Intergovernmental Relations at 
moody.christinaepa.gov or (202) 564-0260. 

This paper is printed with vegetable-oil-based inks and is 100-percent postconsunler recycled material, chlorine-free-processed and recyclable.
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